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TO THE 


RIGHT e | 
FOHN LORD SOMERS, 
BARON OF EVESHAM, 


LORD HIGH CHANCELLOR OF ENGLAND. 


MY LORD, . 


HEN both the favour and ſeverity of the laws 
were, by partial and unuſual methods, applied 
to the perſons, and not to the caſes, of the accuſed ; 
when the life and honour of an unfortunate man 
depended on the arbitrary diftates of ſome men in 
authority ; and when the ſentence pronounced was 
more criminal than the offence of which the party was 
too eaſily convicted; then was Your Lonpsare as 
far from any advancement to a judicial office, as your 
Judgment and inclinations were from the approbation 
of ſuch proceedings : but no ſooner were places of ho- 
nour and profit in the law made the unſought rewards 
of good and learned men, than Your Lorpsaiy's 
merits entitled you to both ; whoſe moderation and 
Vox. II. a temper 
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temper will make your adminiſtration juſt and eaſy in 
that honourable court to which fortune had no ſhare in 
promoting you; and whoſe natural abilities are ſa 
improved by a continued and inflexible ſtudy, that 
your knowledge is not alone confined to the municipal 
laws of this nation, but is, Semen, extended to all 
human ing, | 
Waar ſervices may not A PrixcE expect from the 
wiſdom and vigilance of ſuch a CounsELLok ? and 
what benefit may not a divided people find by your equal 
diſpenſation of juſtice? a people who mult be united, if 
theycan be united in any thing, in the general ſatisfaction 
which all have in your promotion ; becauſe they know 
that the cauſes which come before Your Lorpsnie will 
receive a due hearing and attention, without paſſion or 
prejudice to perfons; ſuch emotions being as much 
beneath the greatneſs of Your Lon pbskir's mind, 


as they are beyond the duty of jus riex, and fit only for 


ſuch who will neither be guided by the rules of equity 
or reaſon ; ſo true is that ſaying, Viiger, pins mot i, 
qui uti ratione non e poteft. 


Tas reſpect which is due to the office of magiſtrates 
challenges an univerſal obedience ; but that particular 
affection and eſteem which we haye for their perſons 
is due only to their virtues and merits : and ſuch is 
that which I have, and all men (eſ pecially thoſe of my 
profeſſion) ought to have, for Your Lozpsn1 e and 
the preſent Juvpoxs in WzsTMInsrer-Half, whoſe 
learning and integrity in judicial determinations may 
bring the laws nearer to perfection, and whoſe examples 
are the juſt commendation of the preſent, and, I hope, 
will t be the 1 imitation of ſucceeding =. 3 


| Teovrn 


THE EPISTLE DEDICATORY. 
I covLD never underſtand the right meaning of chat 


Seee.Burr.Rep, 
301. 304. Lord 


ſentence, Boni judicis eft ampliare juriſdiftionem ; for if Manstie's 2 
that be true, then to what purpoſe were thoſe arguments — | 


at the bar of the Hovsz or PRERS againſt ſome late 
Jop6Es for retaining bills in equity, the ſubject matter 
whereof was only triable at the common law ? Such 
complaints are now no more; becauſe Your Lon DSHIT 
will not only ſupport the honour and dignity of that 
court wherein you preſide in the beauty of order, but 
will not enjoin any other from exerciſing its proper 
Juriſdiction. 


Tnus will the credit of Tus Laws or EXGcLAND 
be revived, and men will acquieſce under the legal 
determinations of each court. Very few writs of error 
will be brought for error in law, becauſe of the juſtice 
and ſtability of the judgment in that court wherein 
the Jaw is given; and very few appeals, becauſe Your 
LorpsnrP knows ſo well how to temper equity with 
Juſtice, that he muſt be a very angry man indeed who 
goes away diffatisfied with Your Lorpsay's decree. 


Bor Gncs the actions of men'in great places are 
ſubject to the various cenſures of mankind, if any 
prejudiced perſon ſhould revive thoſe diſputes, or 
quarrel at Your LorpsHtie's adminiſtration, ſuch com- 
plaints would leave no other impreſſion upon the minds 
of impartial men than to convince them of the wrong 
done to Your Loxpsarye, and of the folly of ſuch 
miſapprehenſions. 


MyLozD,l have prefixed Your Loxpstr's name to 
this mean performance, taking this occaſion to ſhew the 
great honour and reſpect which I have for Your Loxp- 
zur; not that I am ſo vain to think any thing herein 

n 7 co 
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to be worthy of Your Loxpsny's leiſure; neither do 
I think it manners to beg Your LorDsnie's patro- 
nage; becauſe a good book will protect itfelf at all times, 
and @ bad one deſerves no protection. 


I x xow few books are either praiſed or peruſed but 
what are warranted by the common repute and eſteem 
of the writer; which muſt be imputed to the prejudice 
and partiality of men, and which argues a diflidence 
of our natural parts, as if we did not dare to make 


2 right uſe of our own judgments. For this reaſon I 


have concealed my name, that a judgment may not be 
made of the book by the repute of the woriter. 


Bur I hope Your Lonxpskrr will not condemn my 


ambition, when I fay, I am not altogether unknown 
to Your Lorpsare, who am 


Your Lonpsnie's © 


» 


Moſt Humble Servant, 


Middle Temple, . J. J. 
June 22, 1693. | | 
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[11 
* The King again the Biſhop of Rocheſter and Sir Caſe z. 
| Francis Clark. 


() in the Caſe was thus: The manor of Laburn, to which formerly in the | 
the advowſon of the church of Laburn was appendant, Poſſeſſion of as 
did, by the diſſolution of monaſteries, by the ſtatute 31. Hen. 8. co _ 

c. 13. come to the king, who granted the faid manor to the Frch- an growion 
biſhop of Canterbury, excepting the advowſon ; and afterwards was appendant, 
the ſaid archbiſhop regrants the ſame to king Henry the Eighth, de ganted to an 
and the advowſon of the church of Laburn aforeſaid; and then _— _ 
king Henry the Eighth grants the ſaid manor of Laburn, et ad- the awou ſon, 
vocation. ecclſiæ de LABURN ditto archiepiſcoz0 (having named the appendancy 
him before) dudum Le and which was regranted to the faid is thereby de- 
king by the faid archbiſhop, and lately belonging to the abbot of trored! bur it 
Grey-church, c. © adeo plenz as the ſaid archbiſhop or abbot had ebe, ne 
© it, or as it was in our hands by any ways or means howſoever.“ manor to the 
king, deſcribing the advowſon as appendant, a ſubſequent grant cf the ſaid man and advowſon 
to the ſaid archbiſhop formerly belonging, and which was re-granted to the king by the ſad 
erchbiſhop, and lately in the poſſeſſion of the abbot ade plene, as the ſajd archbiſhop on abbet 
* had it, or as it was in our hands by any ways and means whatſoever,” will paſs the advowſon, 
although it neyer did belong to the archbi/hopy—S. C. t. Mod. 195. 8. C. 3. Keb. giz. 
1. Roll. Rep. 23. Cro. Eliz. 34 48. Yelv. 42. 3. Leon. 162, Ld. Ray. 30. 297, 300. 
4+ Bac, Abr. 212, Cowp, 9. 600. 1. H. Bl. Rep. 426. a 2 
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Tay Kms The queſtion was, Whether the advowſon paſſed by this laſt 
Tin orafit? 


TH Brsnor | f 
or Reuss The THREE JUSTICES (abſente NORTH, Chief 2 gave 
Nen judgment for the defendant, that the advowſon did paſs by this 
grant. | 


Francis 

Crux. ID... | : { 
» (21 * ELL1s, Fuftice, in his argument ſaid, It was plain that when 
the manor came to Henry the Eighth the advowſon was appen- 
1. Com. Dis. nt; but when it was granted to the archbiſhop, and the ad- 
3 Rep. vowſon excepted, it then became in groſs, and therefore could 
never after ward be appendant (a); as an acre once diſunited 
from the manor can never after be part of that manor : Liford's 
Caſe, 11. Co. 46. And it is as plain, that before the ſtatute de 
Preregativd Regis, cap. 15. that, in the caſe of the king, by the 
grant of a manor, tae advowſon though not named paſſed, much 
more if it be named in any part of the deed, as if it be in the ha- 
bendum though not in the premiſes 5 but that muſt be intended of 
an advowſon appendant. And though advowſons are excepted by 
that ſtatute, yet in caſe of reſtitution an advowſon will paſs by the 
words & adeo plene et integrẽ, though not named (b). In this 
caſe there are general words, and the ſame as in HF hiſtler's Caſe (c); 
yet this differs from that, for here it is granted © adeo plene,” as 
the abbot had it ; by thoſe words it doth not paſs, for then it was 
appendant, but now it is in groſs ; and if the king intend to paſs 
an advowſon as appendant when it is in groſs, the grant is void, 
Heb. 303. In Whiftler's Cafe there are the words * adeo plent,” as 
in this, and the advowſon was appendant ftill, but yet there are 
' general words here that will paſs it: “ adeo plene as the arch- 
tc biſhop had it,” will not ſerve, becauſe he never had it; neither 
will & adeo plenè as the abbot had it,“ paſs this advowſon, becauſe 
he had it in groſs; but « ales plenè as the king had it by any ways 
4 or means whatſoever, thoſe general words are ſufficient to paſs 
it. The king grants the manor and the advowſon of the church of 
Laburn, which is certain and by particular name. Part of what fol- 
lows, as © ſpzctan. to the archbiſhop,” is falle, for it never belonged 
toi him, becauſe it was excepted in the grant of the manor to him z 
but the firſt deſcription being full and certain, the falſity of the 
other ſhall not avoid the grant, eſpecially when the king is not de- 
ceived in his title nor in the value, e when there is a certainty 
of the thing granted. Some falic ſuggeſtions may make his graxtt 
void; as it he grant the manor of D. reciting that it came to him 
by attainder when it came by purchaſe (d). But if the miſrecital 
concern not the king's title or profit, it doth not vitiate the grant, 
10. Hen. 2. 4. Sir fohn Lefirange's Caſe (e) ; where the king, by 
office found, had the wardihip of a manor, and made a grant 


A 340 acts 


144. | | Turner, poſt. 106. 
(5) Whiſller's Caſe, 10. Co. 63. (4) Hob. 229. 
() Lane, 11. 


thereof, 
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thereof, reciting, © guad quidem manerium in * manus noſtras friſt 
* c.“ which was not true, yet the grant was held good, becaule it 
was only to make that certain, which was certain enough before 
by a particular deſcription. So in Legat's Caſe, 10. C. 11g. (a); 
wherein is Cited the caſe of the Earl of Rutland and Markham, to 
whom the queen had granted the office of parkerſhip, &c, © gued 
« quidem officium the late EARL or RUTLAND habuit,” when in 
truth the earl never had it before, yet the grant was acid good. So alſo 
if he grant © for and in conſideration of ſervice done, or money 
= paid,” if falſe, it avoids not the grant, becauſe ſuch conſiderations 
when paſt) are not material, whether they are true or falſe (6). 
the king let the manor of D. of the value of four pounds per 
annum, if it be more it is ill; but if he let it by a particular name, 
and then add, «© quod quidem manerium is of ſuch a value,” it is 
good, becauſe the « 2uod guidem is but the addition of another 
certainty : ſo here the advowſon is granted by ſpecial and expreſs 
name, but the clauſe that follows, « dugum ſpectan. to the arch- 
« biſhop,” implies a miſtake; and had there n no more in the 
caſe, this falſity would never have avoided the grant. But when 
the king had enumerated ſeveral ways by which he thought he 
might be entitled, at laft, as a proof that he was reſolved to paſs 
it, he adds theſe words, viz. © as it is in our hands by any way or 
&“ means whatſoever.” . = | «ht 


ATKINS, Juſtice, of the fame opinion. Where the thing is not 
granted by an expreſs name, there, if a falſity be in the deſcription 


of that thing, the grant is void, even in the caſe of a common per- 


ſon ; as if he grant lands lately let to D. in ſuch a pariſh, and the 
lands were not let to D. and were alſo in another pariſh; the 


grant is void, becauſe the lands are not particularly named (c), 


Anderſ. 148. Heywood's Caſe, A fortiori in the caſe of the 5 
as if i grant omnia illa . in Wells, when in 1 
the lands did not lie there, for this reaſon the grant was void, be- 
cauſe it was general, and yet reſtrained to a particular town, and 
the pronoun * 7//a”” goes through the whole ſentence. But if a 
9 be granted by an expreſs name, though there is a falſity in 
the deſcription, yet in the caſe of a common perſon it is good. As 
where the ſubchantor and vicars-choral of Litchfield madea grant to 


| Hlumfrey Pets (d), of ſeventy-eight acres of glebe, and of their 


tithes predial and perſonal, and alſo of the tithe of the glebe, 
all which late were in the occupation of Margaret Pets,” 
* which was not true, yet the grant was adjudged good ; for the 
words & all which” are not words of reſtriction, unleſs when the 


clauſe is general and the ſentence entire, but not when it is diſtinct. 7 


Cro. Gar. 548. But in the caſe of the king, if there be a falſity by 
which the king hath a prejudice, anda falſity upon the ſuggeſtion of 
the party, it will make the grant void; but every will not 

(a) 8 C. 2. Roll. Abr. 288. 3. C. (e) Heywood v; Ifgrave, And. 148. 
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Hughes Ent. 1217. | (4) Moor, 881. Hob. 229. . Bac. 


(*) Cro. Jac. 34. Abr. 662. 
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Tux Erx6 avoid his grant if it be not to his prejudice. But let the falſity in 
Ea = this caſe be what it will, the © adeo plen? as it is in our hands,” 
orRocurxsTra helps it. And th h it hath been objected, that theſe words will 
any Sn not help the grant, becauſe nothing new is granted, that being 
Taaxeis done before; it is true there is nothing new ted, but that 
DON which was before was not well granted till this clauſe came, which 
ſupplies and amends the falſity ; for now it is apparent that the 
king intended to paſs the advowſon as well as the manor, and there- 
fore at laſt grants it, be his title what it will. In all caſes where 
the king's grant is void becauſe of any miſtake in bis title, it is 
to be i the king would not make the grant, unleſs the 
title were ſo as it is recited; but here it is apparent the king re- 

folved togrant it. «4 4 8 
Phe YNDHAM, Fuftice, agreed; and judgment was given accor- 

Ye. 8 | 


Caſe 2. Wilcox again The Servant of Sir Fuller Skipwith. 
Replevin. If EPLEVIN. The defendant juſtifies the taking of the cattle 
the defendant * for a bertot, which he alledges to be due upon every aliena- 
Juſtify the tak- tion without notice. The plaintiff denies the heriot to be due 
— upon alienation. And thereupon iſſue is joined, | D. 
alienation with= The ſpeeial verdict finds the tenure to be by fealty and the rent 
ot notice, the of 38. 1d. (though the defendant in his avowry had alledged the 
9 rent to be 128. 4d. and the plaintiff in his bar to the avowry had 
beiag due upon confeſſed it to be ſo) ſuit of court and a heriet, which was pay- 
alienation. able upon every alienation with or without notice. 


3. Mod. 52,53- And, Whether, upon this ſpecial verdict, judgment ſhould be 


pr * given for the plaintiff or che avowant? was the doubt. 


Ld, Ray. 252. 174- 332. 466. 504. 1017. 1 WT 

8 ONES, Serjeant, for the defendant, ſaid upon the point of plead- 
0 005000 20 it had been ed 3 the avowry was i, for « ut Bal 
ledging the tak- * Iii fc. bene cogn. capi ionem in pr adifto loco, &c,” but doth 
ing *inpradi/?o not ſay tempore que, c, for a heriot, ( —_— quo, Ac. being 
* loce,” with- Jeft out); and ſo doth not ſay @ herior was due at the time of the 
— dh taking of the goods. But he artſwered, That THAT was uſual 
good. and common: and of that opinion were all the Juſtices ; and ſo it 


*[;] was held good. P] | 
Cro. Jac. 372. Lut. 1232. 5. Mod. 27. 5. Com, Dig. © Pleader” (3. K. 14.).- ae 


If on an avowry SECONDLY, It was farther objected, That here is 4 vatianc 
8 between the avowry and the finding in the ſpecial verdict. The 
EW "i — avowant ſays, that the rent was twelve ſhillings and fourpencs, 
and ivelve And the jury find that it was but threes billings and a penny. He 
* 1 alſo faith, that the heriot was due upon every alienation witheut 
ti * 2 . 

3 tenuie, and traverſe the preſcription, and the jury find a tenure by three ſhillings rent; 
_ this variance is not material, — 2. Roll. Abr. 691. Dyer, 183. Hob. 54. 3. Leon, 80. 
Ld. Ray. 152. Stra. 2371. 316. 389. 892. 909. 1131. 5. Cem. Dig. Pleader” (S, 15.) 
Ce p. 766. 1. Term Rep. 447+ : 
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notice, and they find it due with or without notice, But to that, Wirces 
he ſaid, the jury have doubted only of the laſt point, for the, El 
avowry was not for rent but for the heriot; ſo the ſubſtance is, or 81 
Whether he had good cauſe to diſtrain for the heriot or not?— Furs 
And as to that, the ſubſtance is ſufficiently found, like the caſe in Szzrwztu, 
Dyer, 115. Debt upon bond for rmance of covenants, and not 

to do waſte, the breach affigned was, that the defendanc felled 

twenty oaks who pleads non ſuccidit viginti quercus prod. nec 

carum aliguam ; the jury find he cut down ten, yet the plaintiff re- 

covered; for thou e intire allegation of the breach was not 

found, becauſe ten did not prove the ifſue of twenty literally, 

the ſubſtance is found, which is ſufficient to make the bond for- 

ſeited. So in trefpaſs, where the plaintiff makes a title under a 

leaſe which commenced on Lady-day habendum a fe/to, &c. and 

the iſſue was non demifit mado et forma, the jury found the leaſe to 

be made upon Lady-day habendum d conſeclione, and fo it com- 

menced upon Lady-day, and not @ fefto, &c, which muſt be the 

day after the feaſt ; yet it was adjudged for the plaintiff, becauſe 


the ſubſtance (a) was, Whether or no the plaintiff had a leaſe to 


entitle himſelf to commence an action? Hob. 27. But in getment | 

or replevin ſuch a declaration had been naught, becauſe therein . 
you are to recover the term, and thereſore the title muſt be truly 

ſet out; and in r in you are to have a retorno wary From -, 

treſpaſs it is way of excuſe, A ſecond reaſon is, u 
Moe defendant, in pleading, have agreed the matter 

in this particular, for both ſay the rent was web. ſhillings and 


2 It is a rule in law, That what the parties have agreed 


cading ſhall be admitted (50, though the jury find otherwiſe. 
Jurors are not bound by eſtoppel- ad dicend. veritatem, for they are 
{worn fo to do unleſs the eſtoppel be within the ſame record; but 
here * that which is confeſſed cannot be matter of iflue, not being & f 6 } 
lis conteſtata. It has been obje&ed, That in THE YEAR Book o* 
33. Hen. 6. pl. 4. b. the plaintiff brought debt for twenty pounds, 
the jury found the defendant only owed ten pounds, and the plain- 
tiff could never recover, But that muſt be intended of a debt 
due upon contract, and there the leaſt variance will be fatal: 38. 
Hen. 6. pl. 1. As to the ſecond variance it is not material, for Ld. Ray. 735. 
it is not true, as the avowant hath (aid ; for if the matter in iſſue 597+ | 
be found, the finding over is but ſurpluſage; both the verdict and Sa. 1171. 
the avowry agree that the defendant may take a diſtreſs in caſe of 
alienation without notice: and fo he prayed judgment for the de- 
fendant. | p 
THE CovurT were all of opinion that judgment ſhould be given g. Bac. Abr. 
for the defendant ; for what is agreed in 4 though the jury $16, 
fad contrary, the Court is not to regard; and here the ſubſtance 
of the iſſue, as to the ſecond point, is well found for the defendant. 


(a) Moor, $68. Yelv. 148. Sed . 14.b. 2. Co. 4. Id. Ray, 390. 
(5) 2. AC. pl, 17. 18, Edw. 3. seg. 1521, 1, Barnes, 136. 
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Wrz.cox \ ATKINS, Juſfice, told SERJEANT WII Nor, who argued for 

againſs the plaintiff, that he had cited many caſes which came not up to 
matter, and ſo did magns conatu nugas agere; for which reaſon 
Fortzxx U have not reported his argument. | | 


SriewrTs, 
Caſe 3. Smith againſt Feverell. 


To an action of THA plaintiff brought an Acriox o THE CASE againft the 
onto endant, ſetting forth that he had right of common in A, 
on ee and that the defendant put in his cattle, viz. horſes, cows, hogs, 
the defendans &c. ita quid communiam in tam amplo modo habere non potuit. Ihe 
may plead 5. defendant pleads a licence from the lord of the foil to put in averia 
cence from the ſua, which was agreed to comprehend hogs as well as other cattle 


lord of the ma in the moſt general ſenſe. The plaintiff demurs. 


nor ; but he | 
muſt thew, that THE Cour, after argument, were all of opinion that judg- 
eee wi 8 ment ſhould be given for the plaintiff ; becauſe the defendant in 
3 plaintif, his plea bath not alledged that there was ſufficient common left 
$.C.1 Fre 190. for the commoners, for the lord cannot let out to paſture fo much 
S.C.r.Dan.$10. as not to leave ſufficient for the commoners. And though it was 
*[ 7] objected, that the plaiatiff might have replied ſpecially, and ſhewn 
T 1 there was not enough, yet it was agreed by the Court that in this 
2. ©2-112- caſe he need not, becauſe his ® declaration to that purpoſe was full 
3 Bo enough, and that being the very git of the action the defendant 
- 2. Sid. 106. ſhould have pleaded it. It was held indeed that in an action upon 
3. Lev. 164. the caſe by the commoner againſt the lore, he muſt particularly ſhew 
2, Vern, 116. the ſurcharge z but if the action be brought againſt a flranger, ſuch 
Ee cane) ihewing as is here is ſufficient. hr of> | 


3-P. Ws. 257. Nox Tn, Chief Juice, faid, and it was admitted, that the li- 


2 — 2 cence being general ad ponend. averia, it ſhould be intended only 
g. ls of commonable cattle and not of hogs; fed contra, if the licence 
2. Bl. Rep. 318. had been for a particular time. 

2. Ter. Rep 39 1 f 

Caſe 4. 1 Anonymous. 

If > device be MAN deviſes land to A. his heir at law, and deviſes other 
made upon a lands to B. in fee, and faith, « If A. moleſt B. by ſuit or 
concution, that dc gtherwiſe, he ſhall loſe what is deviſed to him, and it go to 


1 « B.” "The deviſor dies; A enters into the lands deviſed to B. 
not mo 4 : 42 

the devifce by 2nd claims it. —THE Court were of opinion, that this entry and 
ton or other Claim is a ſufficient breach to entitle B. to the land of A. 

wiſe, and the \ 

heir entcrs, it is a beach, —Ray, 371, 3. Leon. 71. Hob. 134. 1. Roll. Abr. 427. 
Cra. Jac. „5. 3. Mod. 28, 2. Com. Dig. Condition (M 1.). 3. Bac. Abr. 23. 


A Atcviſ of IT WAS ALSO AGREED; that theſe words, “ If A. moleſt B. by 


1 « ſuit, &c.“ make à limitatian and not a condition, the deviſe being 


cine lend % g. and if A. moleit B. by ſuit or otherwiſc, he ſhall loſe his land,” is a limitation, 
and not à condition, — 1. Roll. Abr. 4it. Ray. 237. 10. Co. 40. 1. Leon. 283. 1. Mod. 86. 
Cro, Eliz. $33. 919. Cro. Jac. 592. Cro. Car. 577. ylowd, 420. Abr. Eq. 206. Comyns, 
72. 123. 2. Vein. $49. Stra. 129. 145. 1086, 11238, 2. Ack. 259, 1. Vezey, 420, 
3- Burr. 1416. 3. Bec. Abr. 43. 495. 4. Bac. Abr. 322, 323. 

to 
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Hilary Term, 26. & 27. Car. 2. In C. B. 


to the heir at law; for if it were a condition, it deſcends to him; and Anoxnruove 
ſo it is void, becauſe he cannot enter for the breach: ſo, paying in 

the caſe of the eldeſt ſon makes a limitation. 3. Co. 22. Cro. 

Eliz. 204. Wellock and Hamond's Caſe,” Owen, 112. So in the | 
caſe of Milliams v. * in an ejectment in the king's bench lately 3 1 Mod. 86. 
for Newport-Houſe, 4. deviſeth to his grand-daughter, „pro- and 300. | 
« yided and upon candition that ſhe marry with the conſent of the | 


« Earl of Mancheſter and her grandmother,” it is a limitation. 


SECONDLY, It was agreed, That an entry and claim in this It an beir enter 
caſe was a ſufficient moleſtation ; for when the heir enters and and claim ge- 
claims generally, it ſhall be intended as heir; and the words, « that er-, it ſhall 
« he ſhall not moleſt by ſuit or otherwiſe,” are to be intended oc- 8 — — 
caſione præmiſſorum. * 9 
Moor, 633. Carter, 171, Co. Lit. 214. 10. Co. 40. 4. Burr. 937. 


THIRDLY, There is no need of entry to avoid an eftate in caſe Thereis noneed 
of a limitation; becauſe thereby the eſtate is determined without * an entry to 
entry or claim, and the law caſts it upon the party to whom it is 3 — 
limited, and in whom it veſts till he diſagrees to it. A. deviſes Bae 
land to B. and his heirs, and dies; it is in the deviſee immediately; Co. Lt. 236. 
but indeed till entry he cannot bring a poſſeſſory action, as treſpals, zr4. 

&c. Pl. Com. 412, 413. 10. Co. 40. b. Where a polleſhon veſts # 8 ] 
without entry, a reverſion will veſt without claim, : n 
Moor, 99. Carter, 171. 10. Co. 40. 1, Vent. 203, Id. Ray. 750. 1. Bl. Rep, 613. 


Rogers againſt Davenant. - Caſes. 


JN PROHIBITION the queſtion was, Whether, if a church be A bithopcannor 
out of repair, or ſo much out of order that it mult be re-edified, appoint com. 
the biſhop of the dioceſe may direct a commiſſion to impower * enen te. 


commiſſione rs to tax and rate every pariſhioner for the re-edifying — oy = | 
thereof ? k | ing or repairing 
a church, 


THE Cour unanimouſly agreed, that ſuch commiſſions are 
azainſt law, and therefore aa a prohibition to the ſpiritual —— 1 
court to ſtop a ſuit tnere commencea againſt ſome of the pa- 10. Mod. 23. 
riſhioners of J/þitechapel for not paying tae tax according to their 12. Mod. . 83, 
proportions, | mn 
, | 1. Vern. 276. 
zot. Ld. Ray. 59. $12, Stra. 576. 1145, 1. Bac. Abr. 373, 
IT was AGREED, that the ſpiritual court has power to com- 1farate bemade 
pel the pariſh to repair the church by their eccleſiaſtical cenſures, * tbe veſtry for 
but they cannot appoint what ſums are to be paid for that pur- 2 * ” 
poſe, becauſe the churchwardens, by the conſent of the pariſh, — 
are to ſettle that. As if a bridge be out of repair, the juſtices of enforce thepay- 
peace cannot ſet rates upon the perſons that are to repair it, but ment of it. 
they muſt conſent to it themſelves (a). Theſe pariſhioners here who 8. C. 1. Mod. 
contribute to the charge of .repairing the church, may be ſpared z 194- 236. 
but as for thoſe who are obſtinate, and refuſe to do it, the ſpiritual Poſte 222. 
court may proceed to excommunication againſt them; but there __ 
may be a libel to pay the rates ſet by the cnurchwardens. 1 7® 


(a) S the 1. A fl. 1. c. 13. ard 12. Geo. 2 Cc. 29. 1. Hawk, P. C. 440. 
B 4 Nurſe 


Hilary Term, 26. & 27. Car. 2. In C. B. 


Wircen ATKINS, Juſtice, told SERjEANT WII Mor, who argued for 
the plaintiff, that he had cited many caſes which came not up to 
TRE SERVANT the matter, and ſo did magno conatu nugas agere; for which reaſon 


Fo blow I have not reported his argument. 
Sriywrrs, | | , 
Caſe 3, Smith againſt Feverell. | 
To an ation of FF HE plaintiff brought an acTION ON THE CASE againft the 
3 2155 -ndant, ſetting forth that he had right of common in A. 


3 and that the defendant put in his cattle, viz. horſes, cows, hogs, 
the defendant &c. ita quid communiam in tam amplo modo habere non potuit. Ihe 
may plead &- defendant pleads a licence from the lord of the foil to put in averia 
cence from the ſua, which was agreed to comprehend hogs as well as other cattle 
Jord of tte ma in the moſt general ſenſe. The plaintiff demurs. 


nor ; but he 
muſt er, that TRE CounT, after argument, were all of opinion that judg- 
ſofticient eue ment ſhould be given for the plaintiff; becauſe the defendant in 
the plant. Nis plea bath not alledged that there was ſufficient common left 
$.C.1 Fre. 190. for the commoners, for the lord cannot let out to paſture fo much 
S.C.1.Dan.$10. as not to leave ſufficient for the commoners. And though it was 
*[7] objected, that the plaintiff might have replied ſpecially, and ſhewn 
there was not enough, yet it was agreed by the Court that in this 
9- 02: 112- caſe he need not, becauſe his a declaration to that purpoſe was full 
- Ak — enough, and that being the very gi of the action the defendant 
- 2. Sid, 106. ſhould have pleaded it. It was held indeed that in an action upon 
3. Lev. 104. the caſe by the commoner againſt the lord, he muſt particularly ſhew 
2. Vern, 116. the ſurcharge ; but if the action be brought againſt a frarger, ſuch 


| 15 * 46. 2 ſhewing as is here is ſuffcient. 5 
3-P. Wms.257- NORTH, Chief Fuſtice, ſaid, and it was admitted, that the li- 
5 LIPS cence being general ad ponend. averia, it ſhould be intended only 
$-. a. of commonable cattle and not of hogs; fed contra, if the licence 
2. Bl. Rep. 818. had been for a particular time. : 


2.Ter.Rep 391. 


Caſe 4. | Anonymous. 


If device be MAN deviſes land to A. his heir at law, and deviſes other 
made upon a lands to B. in fee, and faith, & If A. moleſt B. by ſuit or 
. hat & otherwiſe, he ſhall loſe what is deviſed to him, and it go to 
= fa _— „B.“ "the deviſor dies; A enters into the lands deviſed to B. 
the deviſce by 21d claims it —T He Court were of opinion, that this entry and 
foi or cther- Claim is a ſufficient breach to entitle B. to the land of A. 

wile, and the \ 

heir caters, it is a beach, —Ray, 371, 3. Leon. 71. Hob. 134. 1. Roll. Abr. 427. 
Cra. Jac. „5. 3. Mod. 28, 2. Com. Dig. © Condition (M 1.). 3. Bac. Abr. 23. 


A xiſ- of IT WAS ALSO AGREED; that theſe words, “ If A. moleſt B. by 


er Sano gg « ſuit, &c.“ make @ /m:itati97 and not à condition, the deviſe being 
+ az of 


vine Lond og. and if A. moleit B. by ſuit or otherwiſc, he ſhall loſe his land, “ is @ limitation, 
and not @ condition, —1, Roll. Abr. 4it. Ray. 237. 10. Co. 40. 1. Leon. 283. 1. Mod. $6, 
Cro, Eliz. $33. 919. Cro. Jac. 592. Cro. Car. 577, Plowd. 420. Abr. Eq. 2c6. Comyns, 
72. 123. 2. Vein. 5419. Stra. 129. 145, 1086. 1128, 2. Ack. 259, 1. Vezey, 420. 
3+ Burr. 1416. 3. Bac, Abr. 43. 405. 4. Bac, Abr. 322, 323. 

to 
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to the heir at law; for if it were a condition, it deſcends to him; and Anoxruovs 
ſo it is void, becauſe he cannot enter for the breach: ſo, paying in 

the caſe of the eldeſt ſon makes a limitation. 3. Ca. 22. Cro. 

Eliz. 20.4. Wellock and Hamond's Cafe,” Owen, 112. So in the 

caſe of Milliams v. Fry in an ejectment in the king's bench lately 3 1 wv. gs. 
for Newport- Houſe, 4. deviſeth to his grand-daughter, „pro- and 300. | 
« yided and upon candition that ſhe marry with the conſent of the _ 

« Earl of Mancheſter and her grandmother,” it is a limitatjon. 


SECONDLY, It was agreed, That an entry and claim in this It an beir enter 
caſe was a ſufficient moleſtation ; for when the heir enters and and claim ge- 
claims generally, it ſhall be intended as heir; and the words, & that er- IV, it hall 
« he ſhall not moleſt by ſuit or otherwiſe,” are to be intended oc- — — — 
caſione præmiſſorum. | c F claimed as ber, 
| Moor, 63 3. Carter, 171. Co. Lit. 224. 10. Co. 40. 4. Burr. 1937. 


THIRDLY, There is no need of entry to avoid an eſtate in caſe Thereis noneed 


of a limitation; becauſe thereby the eſtate is determined without f an entry to 


entry or claim, and the law caſts it upon the party to whom it is . — 


limited, and in whom it veſts till be diſagrees to it. A. deviſes jmitation, 
land to B. and his heirs, and dies; it is in the deviſee immediately; Co. Lit. . 
but indeed till entry he cannot bring a poſſeſſory action, as treſpals, 214. 

&c. Pl. Com. 412, 413. 10. Co. 40. b. Where a poſſeſſion veſts # [8] 
without entry, a reverhon will veſt without claim 133 


Moor, 99. Carter, 171. 10. Co. 40. 1, Vent. 203. Ld. Ray. 750. 1. Bl Rep. 613. 


Rogers againſt Davenant. - Caſes. 


JN PROHIBITION the queſtion was, Whether, if a church be A biſhopcannor 
out of repair, or ſo much out of order that it mult be re- edified, appoint com. 
the biſhop of the dioceſe may direct a commiſſion to impower uu 
commiſſione rs to tax and rate every pariſhioner for the re-edifying —— * 
thereof ? | ing or repairing 


Tux Court unanimouſly agreed, that ſuch commiſſions are . 1 
againſt law, and therefore granted a prebibitian to the ſpiritual 1% 
court to ſtop a ſuit tnere commenced againſt ſome of the pa- 10. Mod. x3. 
riſhioners of ¶ hitec hapei for not paying tne tax according to their 22. Mod. g. 83. 
proportions, 1 22 wy 

301. Ld, Ray. 59. $12, Stra. 576. 1145. 1. Bac. Abr. 373, 

IT was AGREED, that the ſpiritual court has power to com- 1farate bemade 
pel the pariſh to repair the church by their eccleſiaſtical cenſures, the veſtry for 
but they cannot appoint what ſums are to be paid for that pur- N — * 
poſe, becauſe the churchwardens, by the conſent of the pariſh, ritual . . 0 
are to ſettle that. As if a bridge be out of repair, the juſtices of enforce the pay - 
peace cannot ſet rates upon the perſons that are to repair it, but ment of it. 
they muſt conſent to it themſelves (a). "Theſe pariſhioners here who 8. C. 1. Mod. 
contribute to the charge of repairing the church, may be ſpared; 194. 236. 
but as for thoſe who are obſtinate, and refuſe to do it, the ſpiritual Poſt. 223. 
court may proceed to excommunication againſt them; but there A 
may be a libel to pay the rates ſet by the cnurchwardens. — 


(a) Sec the 1. .5an |. I. c. 12. and 12. Geo. 2 c. 29. 1. Hawk, P. C. 440. 
B 4 Nurſe 


Hilary Term, 26. & 24. Car. a. In Cane. 
Caſe 6. Nurſe againſt Yearworth. 
. Court of Chancery. 

K. being filed RICHARD YEARWORTH, _ ſeiſed of lands in fee, 
in ſee, makes N. makes a leaſe to the defendant Chriffopher Yearworth for 
— M: ninety-nine years, to ſuch uſe as by his laſt will he ſhould direct. 
| e ev we Afterward he makes his will in writing (baving then no iſſue, 
his eftare io but his wife greſſement enſeint), and thereby deviſes the ſame land 
4 the heirs of © to the heirs of his body on the body of his wife tten ; and for 
« his body on © want of ſuch iffue, to the faid Chriftepher (the deferidant) and 
* no eng his heirs.” Richard dies, and, about a month after, a fon is 
« poten ; and born. The ſon by virtue of this deviſe enjoys the land; but when 
« for want of he attains his full age of one-and-twenty years, he ſuffers a com- 
« ſuch iſſue, w mon recovery, and afterwards deviſes the land to the complainant 

*[g] Nurſe, and dies. The complainant exhibits a bill againft the de- 
e ee t to have the leaſe for ninety- nine years aſſigned to him. 
by —— The queſtion was, Whether he ſhould have it aſſigned or not? 
ampnenef Fine r, It was pretended that an eſtate in fee being limited by 
this l- ure to the will to Chriftopher, who was leſſee for ninety-nine years, the 
a pofibumpus heir term is thereby drowned ( 


of whom tis SECONDLY, It was objected, That the deviſe by Richard to 
32238888 the infant in uentre ſa mere was void; and then the complainant, 
| s death, not- Who claimed by a deviſe from the poffhumus, could have no 
withftanding title, but that the defendant to whom an eſtate was limited by the 


the ure =, will of Richard in remainder ſhould take preſently. | 
ext 1 a 4 
1 uniting FINCH, Lord Keeper, notwithſtanding what was objected, de- 
in B. with tbe creed that the leaſe which was in truſt ſhould be aſſigned to the 
remainder in f:4- complainant Nurſe. He ſaid, that at the common Jaw, without all 
* queſtion, a deviſe to an infant in ventre ſa mere of lands deviſablo 
Poſt. 2 . by cuſtom was good; ſo that the doubt ariſes upon the ſtatute of 
11. Hes. 6. 34. Hen. 8. c. 5. which enacts, © that it ſhall be lawful for a 
pl. 3. man by his will in writing to deviſe his lands to any perſon or 
1. Ro. Ab. 609. cc perſons ;”* for in this caſe the deviſee, not being in rerum naturd, 
Goeb. 385. in ſtrictneſs of ſpeech is no perſon ; and 83 it hath been 
7. Co. 47. a, taken, that ſuch a deviſe is void, Moors Rep. 177. ; and it is 
2. Vern.71z. left as @ quere in the Lord Dyer, 304. (b) But in two caſes in the 
Prec. Chan. 50. common pleas, one in the time when the Lok D Chir JusTICE 
nh ht HaLE was Judge there, the other in the Logp CIE Ä 
Andr. 263, BRIDGMAN'S time, it was reſolved, that if there were ſufficient 
. Ba. Ab. 452. and apt words to deſcribe the infant, though in ventre ſa mere, 
Salk, 223. the deviſe might be good. In the king's bench, the Judges ſince 
Powel on Dev. have been divided upon this point, that as the law ſtands now ad- 
— judged, this deviſe in our caſe ſeems not to be good: but ſhould 
the caſe come now in queſtion, he ſaid, he was not ſure that the 
(a) See Silveſter v. Wilſon, 2. Term 1. Salk. 229. Godb. 386, where it is 
Rep. 444. : ſaid, that the record is different from the 
(+) And fee the caſe of Snow v. caſe as reported by Dyer. See Powell on 
Cuilcr, 1. Lev, 135. 1. Sid. 133. Dexiſes, 326. 8 
| w 
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| aw would be ſoadju 


—And all THE THREE JUSTICES agreed that he cannot (a). 


Hilary Term, 26. & 27. Car. 2. In C. B. 


; for it is hard to diſinherit an heir for want Nene 
of apt words to deſcribe him; and there is all the reaſon in che. ag ain 
world that a man's intent, 2 extremis, when moſt commonly „ 
he is deſtitute of counſel, be favoured (a). | 

(a) See the caſe of Hale v. Hale, 1. Peer. Wms. 487. 3 Edwards v. Free- 
Prec. in Ch. 50. 3 Scattergeod v. Edge, man, 2. Peer, Wms. 446. ; Wallis v. 


Salkeld, 229. 3 Muſgrave v. Parry, Hudſon, 2. Ack. 115, Hargrave's Co. 


2. Vern. 710. ; Beale v. Beale, x. Peer. Lit, 11. b. note (4) ; the Attorney Ge- 

Ws. 246. 3 Northey v. Strange, neral v. Criſpin, 1. Bro. Ch. Rep. 386. 3 

1. Peer. WMS. 342. 3 Elliſon v. Ellifon, Gulliver . Wichel, r, Wilf. 105; 

1. Vezey, 111. 3 Burdet v. Hopegood, and Fearne's Cont. Rem. 428, 8 
[ 10 


Whitrong againſt Blaney. Caſe 7. 


Hs Term the Court delivered their opinions in this caſe, The writs of 
NorTH, Chief Juſtice, who had heard no ar herein, ſcire facias, ca- 
being abſent. The caſe was this: The plaintiff upon a judg- i 24 ſatizfe- 
ment in this court ſues out a ſcire facias againſt the heir and the , and 
terre-tenants, which was directed to a ſheriff of Wales. The de- ge, ran 


fendant is returned terre-tenant, but he comes in and pleads © n OO F 
« tenure” generally, and traverſes the return. The plaintiff de- #Ffminfer; but 
murs. Two points were ſpoke to in the caſe. on — — 
FizxsT, Whether the defendant can traverſe the ſheriff's return? terre. tenanta, if 
the ſheriffreturn 
the defendant 


SECONDLY, Whether a ſcire facias, capias ſatis . terie-tenant, he 
t at — 


facias, &c. would lie into Wales on a judgmen — 
minſter ? — And THEY AGREED it would well lie (5). As 


| Euiis, Juſtice, agreed, if judgment be given in Wales, it could .. 


by mittimus, and then execution taken out upon that judgment 

here, becauſe ſuch judgments are to be executed in their proper 

juriſdictions ; and fuch was the reſolution of the Juſtices and 

| Cro. Car. . But on a judgment obtained here execu- 146. 374. 
ales 


tion may go into 


No execution can 


Man, becauſe it is no part of England, but 


ales is united to 


England by the ſtatute of 27. Hen. 8. c. 26.; and therefore in 
Bedo v. Piper, 2. Bulſtr. 156. it was held, that ſuch a writ of ex - Cro. Car. 432. 


into the Ie of 


not be removed into the chancery by certiorari, and ſent hither 5. C. 3. Keb. 


170- 
S. C. 1. Freem. 


109. 146. 173. 
8. Mod. 135. 


Stra. 553 - 630. 
704. 945-1208. 


Ld. Ray. 1140. 


1. Ro. Ab. 395. 


ecution goes legally into ales. He faid, he had a report of a 1. Mod. 64.68. 
caſe in 11. Car. 2. where a motion was made to quaſh an elegit 9 ny — 


into Wales; but it was denied, for the Court agreed the writ 
well iſſued. Some have made a difference between the king's 
bench and the common pleas, as if an execution might go into ales 


(a) A ſheriff's return of a reſcous 
cannot be traverſed, Dyer, 212, Cro. 
Eliz. 580, Ste 2, Term Rep. 155. 

(5) An indiatment for a riot may be 
removed by certiorari, Sir John Carcw's 
Caſe, Cro, Jac. 4*4 59 alſo will a 


capias » Hetley, 20. by the opinion of 


Doppzxipot, Juffice. 1, Roll. Abr. 
395- But TwizDzx, Tafice, denied it, 
2. Saund. 194.—N ot to the Fovatu 
EntiT10N., 


— 


upon 


8 
againſt 
Bianiy. 


*[ 11] 
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a judgment obtained in the king's bench, but aliter if in 
—— pleas. But the law is | + ſame in both courts. 
Mich. 1653. between Wyn and Griffith, this very caſe came in 
queſtion ; and there it was held, that execution goes into Wales 
as well as into any part of 3 upon a judgment in the courts 
of — In 2. Bulftr. 54. Hall uv. Rotberam, it was 
held, that a capias ad ſatisfaciendum ſhall go into Wales againſt 
the bail, upon a judgment recovered in the king's bench here 
againſt the principal. 


Cre, Eis. 872. ATK1Xs, Faftice, was of the fame opinion; and that the defen- 
dan 


Camden, 15, 


"£18 ] 


guiſhed from THE ENGLISH. But yet at that time they had —— 


t cannot aver againſt the ſheriff 's return, nor a biſhop's certi- 
ficate: the true reaſon is given by Lox D Coke in 2. /nff. 452. 
for the ſheriff is but an officer, and hath no day in court to juſtify 
his return. In ſpecial caſes exception may be made to the ſheriff's 
return; but this is by reaſon of the - proviſion that is made 
for the doing of it by the ſtatute of Meſminſter the Second, c. 39 ; 
as in caſe too ſmall iſſues be returned, or that the ſheriff return a 
reſcous, the party in his averment muſt alledge of what value the 
iſſues are Sc OL, That notwithſtanding the common ſay- 
ing, Breve domini regis non currit in Malliam, yet a fieri factas, 
capias 5 or any execution whatloever, may iſſue 
into Hales upon a ay ng obtained here. And to prove this he 
conſidered, —FirsT, Haw Wales formerly ſtood in relation to 
England :—StcoxDLy, How it ſtood before it was united by the 
ſtatute of 27. Hen. g. c. 26.— TRHIKDI x, How it now ſtands fince the 
Union.— And as to THE FIRST of theſe, England and Wales were 
once but one nation; they uſed the fame ANgUAge, laws and reli- 

ion, and ſo continued till the time of the Roman conqueſt, be- 
— which they were both comprehended under one name, vix. 
THE ISLE oF GREAT BRITAIx. But when the Romans came, 
thoſe Britons who would not ſubmit to their yoke betook them- 
ſelves to ſuch places where they thought themſelves moſt ſecure, 
which were the mountains in Wales; and from whence they came 
again, ſoon after the Romans were drove away by their difle.ifions 
here; and then theſe. Britons enjoyed their ancient rights as 
before. After this came THE SAXONS, and gave them another 
diſturbance, and then the kingdom was divided into an Heptarchy; 
and then alſo, and not till then, began THE WELs# to be diſtin- 
Tre 


poſſeſſions in England, viz. Gl:uceſter, part of I arceſter, 


ford, Shrewſbury, which they kepc till KinG Orr A drove them 


out of the plain countries, and mace them fly for ſhelter into thoſe 
mountainous parts in //ales where they now continue. And it 
is obſervable, that though ales had kings and princes, yet the 
king of England had ſuperiority over them, for to him they were 
homagers *, Camden b7. the word © Princeps” implying a ſub- 
ordinate dignity, Selden's Titles of Henour 593.—SEcoxnDLyY, 
During the time of the ſeparation alis had diitinct laus and cuſ- 
toms from thoſe in Englaud; whence that ſaying took its effect, 
viz, Breve dom:n: repi7 non currit in i ulliant; yer dne parlia- 

| ment 


LY 
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ment of England, before that time, made laws to bind Wales; Warrzone 
as the act of 25. Ew. 1. for confirmation of the old Great Char- - EH 
tet of the liberties of England and of the foreſts, which enats, "****** 
that certain duties ſhall be paid for every ſack of wool, &c. ex- 
ported out of Wales, 2. Inff. 531. So the ſtatute 3. Edw. 1.c. 17, 
which gives remedy if a diſtreſs be taken and detained in a caſtle, 
and upon deliverance demanded by the ſheriff, if the lord of the 
caſtle ſhould refuſe, he might rail the poſſe comitatis, and beat 
down the caſtle ; and if ſuch detainer or refuſal be in the marches 
of IV ales, the king, as the ſtatute faith, is ſovereign lord of all, 
and ſhall do right upon complaint; and the conqueſt was not made 
till the ninth year of Edward the Firſt, ſo that at that time like -h. 400. 
wiſe, though Hales had princes of its own, yet the kings of 
England were ſovereigns to thoſe princes ; and though they 5 

laws of their own, yet were they bound by thoſe that we 
here ; and though their princes had ordinary remedial writs, yet 
in caſes extraordinary the king's writs here run into ales; and 
it was not for want of power, but becauſe there was no need, for 
that it went fo ſeldom : and when the king's writ did iſſue, it was 
neceſſary to direct it to the ſheriff of an Engliſh county, for Wales 
was not then divided into ſhires ; but afterwards, by the act called 
Statutum Walliz, 12. Edw. 1. c. it was divided into fix counties, 2. Init. 95. 
and then again by the act of 27. Hen. 8. c. 26. it was divided into 4- lad. 239. 
the other ix counties. But during this time there were frequent 
hoſtilities between England and Wales, until by the a in | 
the time of Edward the Firſt, they were ears It is pretended | 
that Henry the Third, father to Edward the Firſt, was the con- * 
queror, and it is probable ſomething conſiderable might be done 
in his time; yet the abſolute conqueit of the whole dominion was ; 
made by Edward the Firſt, in whoſe time the aforefaid Statutum Vavgh. 414 
Wallis was made, and after that the ſtatute of 27. Hen. 8. c. 26. 415: 
to complete THE UNION, the end of which is declared to bring the 
ſubjects of both to an entire unity; and that it may be done with 
eite&, it is enacted, « That the laws of England be executed | 
« there ;” for which reaſon it is held in 5. Co. Rep. Faughan's , gan. 34 
Caſe, fol. 49. that the ſtatutes of Feofails do extend to Wales; | 
and in 2. Bulſt. 156. (a) the ſheriff of Radnor upon a ſcire * [13 
facias directed to him, returned, Breve domini regis non currit, &c. = 
and was amerced ter pounds for his falſe return, It was objected, 
That by expreſs proviſion in the ſtatute of 1. Edw. 6. c. 10. exi- 
gent and proclamations ſhall be awarded out of the courts of - 
minſter into Wales; which if they might before, this law was then 
needleſs. It is true, the opinion of the parliament ſeems to be, 
that had it not been for this particular proviſion, ſuch proclama- , 
tions might not have iſſued; for by 6. Hen. B. c. 4. ſuch procla- yuh. 414. 
mations went but to the next county, but they do not declare fo; | 


(a) The point was rot debated in 13. Edw. 3. pl. 23. pl. 24. pl. 34. 
this caſe, Ste the Year Bock 19. He. 6. itz. abr. Brief, 621. Fitz. Abr. 
pl. 420. Fitz, Abr. Trial, 40. „Alice, 382. ; i 


and 


Ps > — 


% 
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Wurrzoxs and perhaps they might ground themſelves upon that vulgar error 
againſt Breve — nan currit in Walliam, which is not true untefs 
BLavztry. the clauſe be limited to original writs only.—lIt is objected, That 
the ſtatute of 5. Eliz. c. 23. which enacts, that the excommunicate 
capiends ſhall be returned in the king's-bench, and takes notice 
that this writ is not returnable into that court from Wales, and 
therefore orders that the ſignificauit ſhall be ſent by mittimus out 
of the chancery to the Chief Juſtice there, and gives them power 
to make pr to inferior officers, returnable before them at their 
—————— > by. 
vain, if the capias might go into s before ing this 
act. r * and ſo comes not up to this 

Caſe, | 
WyNnDHAM, TJuftice, agreed in omnibus; and faid, that the 
ſtatute of 1, Ed. 6. c. 10. was very needful ; for if a man ſhould be 
outlawed, if the proceſs ſhould be ſent to the ſheriff of the next 
adjoining c in England, he could not have any notice that 
1 d, and ſo could not tell when outlawed, or at whoſe 

„ 


| Vaugh. 395. VAUGHAN, late Lord Chief Fuftice, held ſtrongly, that no ex- 


2. S«und, 154- ecution would go into Wales, when this caſe was argued before 
him; and of the fame opinion was JUsTICE T WISDEN. | 


ww) 
486] | * Willamſon again, Hancock. 
4. bring tenan; A SPECTAL VERDICT was found in an <jeftment, wherethe 


for liſe, with re- caſe was thus: Richard Lock the father was tenant for life, 
mainder in tal With remainder in tail to Richard his fon, remainder to the right 
to bis ſon B. heirs of the father, who levies a fine with warranty to the uſe of 
remainder t® Suſan and Hannah Prinn in fee; who, by bargain and ſale, con- 
ahe right heirs vey their eſtate to the defendant. The ſors in his father's life-time 
for life levies a before the warranty attached, comes of full age: the father dies: 


fine with war- 


ranty to the uſe The | ry Whether the ſon's entry was barred by this 


of C. in fee, collateral warranty thus diſcended ? 
g > acl And THE THREE JUSTICES, abſente NoRTH, Chief Juſtice, 


bareain and ſale were clear of opinion, that the collateral warranty was a bar to the 


to P. This fon : and ſo judgment was given for the defendant. - 

collateral war- Juug 80 

rantyis annexed ELLIS, Juſf ice, held, that his entry is taken away; for in every 
to and runs with warranty two things are implied, à voucher and rebutter. He 
the land ; and ho comes in by voucher calleth the perſon into court, who is 
dan de agg of bound in the warranty to defend his right or yield him other land 
twenty one in recompence, and muſt come in by privity ; but if a man have 
years in the liſe · the eſtate, though he come in the pot he may rebut; that is, he 
nme of his fa- may repel the action of the heir by the warranty of his anceſtor, 


ther, and before." + 


without ſhewing how the eſtate cameto him, Fitzh. Nat. Br. 135. 


the warranty at- pr? . * 4 
taches, the fine In a formedon in the diſcender, to ſay the anceſtor enfeoffed J. S. 
will ba his en- — without ſbewing how F. 8. came by his eſtate, is 
try after the death of .—5. C. 1. Mod. 192. S. C. 3. Keb. 408. S. C. 1. Freem. 162. 188. 


Co. Lit. 215. 1. Mod. 181. 10. Mod. 3. 4. 142. 12. Mod. 512. Abr. Eq. 179. Fitzg. 14, 


20. 38. 112. 314. Ld. Ray. 205. 873. 1440. Comyns, 82. 289, 373.539 1. Peer. Wms. 142. 
3. Peer. WMS. 178. 2. Vern. 3:5. 449. 546, 10. Mod. 369, Ata. 729» Soz. 249 1125, 


8 
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£3 It was objected by SERJEANT MAYNARD, that no perſon WII Irn 
can take advantage of a warranty, who comes in by way of uſe, W 
as in this caſe. But it is expreisly reſolved otherwiſe in Linc oss 
College Caſe, 3. Co. ba. b.; and the Prinns in this caſe came in | 
- by limitation and act of the party, and the defendant, who hath 
the reverſion likewiſe by limitation of uſe, though he be in the poſt, hag 
ſhall take benefit of the warranty as aſſignee within the ſtatute of 1. Mod. 181. 
32. Hen. 8. c. 34- and fo it was reſolved in Foul v. Doble, in this 
court, that he who comes in by way of uſe may rebut; and Joxes,, 
T is his Report, fel. 199. affirms the fourth reſolution in 
incoln . to be law. It was formerly objected by , ] 
VAUGHAN, Lord Chief Fuſtice, That this warranty goes only to the L 15 
heirs, not to the aſſigns, and here the eſtate was conveyed by the 
two Prinns before the. warranty attached. But when the eſtate 
poten tha warranty and covenant followeth, and the affignee 
have the benefit thereof, though not named; and ſo is the au- 
thority of 38. Edu. 3. pl. 26, If a warranty be made to a man and 
his heirs, the aſſignee, though not named, ſhall rebut, but he can- 
not vouch. S0 if. A. enfeoff B. with warranty, and B. enfeoff 
C without doods G hall vouch 5m gmt the land of B. for 
ranty did not attach before the eſtate in the land was 
yet if it attach afterwards it is well enough, and he who hath the 
poſſeſſion ſhall rebut the demandant without ſhewing how he 
came by the poſſeffion. If a warranty be to one and his heirs, 
without the word, © affigns,” the affignee indeed cannot vouch, but 
he may (a) rebut; for rebutter is ſo incident to a warranty, that a C) Co. Lie. 
condition not to rebut is void in law: but it is otherwiſe of a con- 3. 34 
dition not to vouch, for in ſuch caſe you may rebut. It is true, 
it hath been an opinion, that he who claimeth above the warranty, 
if it be not attached, cannot take benefit of it by way of voucher: 
or rebutter : as if tenant in dower make a wir 6 (gh villain 
with warranty, and the lord enter upon him before the deſcent 
of the warranty, the villain can never take advantage of this war- 
ranty by way of rebutter, becauſe the lord's title is paramount the 
warranty, and he comes not under his eſtate to whom the war- 
ranty was made. If land be given to two brothers in fee, with 
warranty to the eldeſt and his heirs, and the eldeſt dies without iſſue, 
the ſurvivor ſhall not take benefit by this warranty for the reaſon 
aforeſaid. But in the caſe at bar, the warranty being collateral} 
and annexed to the land, goes with the eſtate, and whilſt that 
continues, the party may vouch or rebut : ſo here the defendant, - 
h he be only tenant at will, for the eſtate is in the bargainors, 
and thei r of it either by livery or 
enrollment, yet he may rebut. rt 10 N o, 2:58 hut 
*ATKINS, Juſtice, was of the ſame opinion, that by this collateral * [ 16 
wa the entry of the leſſor of the plaintiff was taken aways 
for It is the nature of a collateral warranty to be a bar; 2 (5) rig (5) Jones Rep. 
is bound by it; it extinguiſhes a right ; it is annexed to the land, C Lx. 366. 
and runs with it. If then a collateral warranty be of this nature, 8; 


©, 385. 


it 25- Hen. 6 63. 
Bro. * Gar,” 4. 
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WII IN it is againft all reaſon, that he who is thus bound ſhould make any 


againſt 


: AA cock. 


| (s) Cro. Car. 
36s. 


title to the land ; but it is very reaſonable, that he who comes in 
aft by that eſtate ſhould defend his title. The opinions of 
NES, Juſtice, and CROKE, Je in the caſe of Spirt v. 
Vence (d) have occaſioned this doubt: The cafe was ſhortly thus: 
cu ſeiſed in fee had three ſons, Thomas, Francis, and 
e. deviſed lands to the two eldeſt in tail, and to Hy 


the 4 called Warhay (which was the land in queſtion), but 


doth not limit what eſtate he ſhould have i het then he adds theſe 
OI p, n 
« hin andhis heirs, and for want of his bod | 
& to his fon Francis, and that Margaret Nola have it for 1 2 
Cann dies; the meadow was not one of F:bb's bargains ; Thomas 
had iſſue Thomas the leſſor of the plaintiff; Henry made a feoff- 
ment in fee to A. and B. to the uſe of himſelf and his wife, and 
to the heirs of their two bodies, remainder to his own right heirs, 
with warranty againſt all perſons, and died without iffue ; the leſſor 
of the plaintiff — being his couſin and heir, and of full age 
when Henry died. In this caſe it was he'd, that if it had been 
found that Margaret had an eftate for life, and that Henry entered 
in her life-time, that it had been then @ warranty commenced by 
diſſeiſin, and would not have bound Thomas the reverſioner. But 
as it was, thoſe two Judges held it no bar, becauſe the 
began with the feo t to uſes, and Henry being himſelf the 
ſeoffee, it returned inſtantly to him, and was extinct as to the re- 
verſion, becauſe that was re-veſted in him in fee; and therefore 


8 — held, he could have no benefit either by woucher or reburter, 


[17 ports 


it being at the ſame time it was Created—But Bzxx- 
LEY and RicnanpSon, Fuftices, held, that guoad the eſtate of 
_ wife the warranty had a continuance ; and the of 
—_— opinion might be, becauſe Jones, Fuftice, ſaid there 
reſolution as is mentioned to be the fourth in Lincolr 
College Caſe; yethe affirmeth that very reſolution in his own Re- 
There is a clauſe in the ſtatute of Uſes, the 27. Hen. 8. 
e. 10. difficult to be underſtood, by which it is enacted, © That 
« every ceſtuy que uſe may take ſuch ady of vouching, &c. 


& as the feoffees themſelves might, fo that ceffuy gue uſe have the 


« eſtate —— in him before the firſt day of May 8 
which was a year after the making that ftatute : 45 that the clauſe 
ſeems to be excluſive of all others who ſhall come in afterwards. 
But he ſuppoſed, the intention of the law-makers to be, that 
there ſhould be no more conveyances to uſes : but becauſe th 

preſumed, that at firſt men might not know of it, therefore, left 
te pre ſhould be anyways pr udiced, they gave liberty till 


ſuch a time to vouch or rebut which time they might have 


(a) Not=ithſtanding the word « body” Wibt's bargains.—Note to the FovaTu 
he had but an eftate for life in Warbay; Epit 10. 
for that werd extends to no other than 


ſome 
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fome knowledge of the ſtatute, and then it was ſuppoſed they Wrtrramon 
would make no more limitations to uſes. But though they ima- ageinf 
gined them to be left expiring, pet they revived. © Since, then, the Haxcocr. 
parliament gave leave to vouch or re whilſt they could in rea- 
fon think there would be any conveyance to uſes, it is but reaſon- 
able, whilſt do continue, that the parties ſhould rebut, eſpe- 
cially fince conveyances at this day are made to uſes. : 
WyYNDHAM, Juſtice, accord. in omnibus z and ſo judgment was 
given as aforeſaid (a). bob 
(a) By 4. An. c. 16. f. 21. Al © ments, by any anceſtor who has no 
« warranties made by any tenant for ** eſtate of inheritance in the ſame, 
<« life, of any lands, tenements, or here= © ſhall be void againſt bis heir. 
« ditaments, the ſame deſcending or See Mr. Butler's note (2). Co. Lit. 
« coming to any perſon in remainder or 373. b. 2. Bl. Com. 303. 1. Mod. 
« reverſion, ſhall be void and of none 193- nete (<a). 3. Com. Dig. title, 
& effect: AND all collateral warranties © Garranty.” © 2 
« of any lands, tenements, or heredita- f - 1 


Anonymous. Cue 9. 
DowER. The tenant pleads, That a leaſe was made by the In dower, the 
nhuſband for ninety-nine years, before ang title of dower did ung may be 
accrue, which leaſe was yet in being ; — — that the leſſor — a, 
afterwards ted the reverſion to 7. 8. and died, and that J. S. demandant 
deviſed to the tenant for life. The demandant replies, That the made a leaſe, 
leſſor made a feoffment in fee, aBsQUe Hoc, that the reverſion ll =iſting, 
was granted prout, Nc. The tenant demurs. | — 


NrwWDIOATx, Serjeant, for the demandant, argued, That the er ac- 
plea was not good to which he took ſeveral exceptions, — — 


FixsT EXCEPTION. The tenant by his — — n 
the demandant ought to have judgment of the reuerſion expectant 1; 
upon the leaſe for ninety-nine years, de tertid, but doth not fa, long fines fat. 
parte. | / V 2 — 
SECOND EXCEPTION. * Here is the grant of a reverſion plead= we — aa 


ed, and it is not hic in curid prolatd. 181 


Tump, Then for the matter, as it is pleaded, it is not good. 
He agreed, if dower be brought againſt leſſee for years, he may 
diſcharge himſelf, by pleading the continuance of his leaſe, during 
which time the demandant can have no execution ; but here the 
tenant is no ways concerned in the leaſe; it is Littleton's Caſe. 
None ſhall take advantage of a releaſe, but he who is party or 
privy; and therefore the leſſee, in this caſe, being party, might have 
pleaded this, but the tenant is altogether a ſtranger. Before the Bro. © Leaſes,” 
ſtatute of Gloucefter, cap. 11. if the demandant had recovered, 26. 
in a real action againſt the tenant, the termor had been bound; Fitz N. B. 108. 
becauſe, at the common law, nobody could falſify the recovery of Vaugh. hay 
a freehold, but he who had a freehold himſelf : this ſtatute prevents 4. co. 80. 
that miſchief, and enacts, © That the termor ſhall be received be- 3. Bac. Abr. 


« fore 297+ 


* * 
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Anonxrnuevs. fore ju to defend the right of his term, upon the de - 
| « fault of the tenant; and though the judgment cannot be hin- 
dered thereby, yet execution be fof ed during the term. 
And therefore in 7; "3h 263. b. the Lady Arundel brought dower 
againſt the Earl of Pembroke, who made default; and before judg- 
ment the termor prays to be received upon this ſtatute, and pleads 
a leaſe made by the huſband after coverture, which was aſſi 
to him, and that dower de tertia parte of the rent of this leaſe 
® was affigned to the demandant, by the court of augmentations, 
which was afterwards confirmed by letters patents; that ſhe ac- 
cepted it; and concludes, That the plea of the tenant was by col- 
luſion between him and her, to make him loſe his term. And this 
was held ill, for the reaſon given by Loxp HonBarxT, That it is 
abſurd to admit two perſons to diſpute the intereſt of a third man (a). 
But whether the traverſe is good or not, if the plea is naughty 
judgment ought to be given for the demandant. 
20. Mod. 323. JoNEs, Serjeant, contra. The pleading is well enough. —F1R&sTz 
12. Mod. 91. The tenant confeſſeth, That the demandant ought to have judg- 


[19 J himſelf * by any title from the deed ; for the ſubſtance of the plea 
which ſecured him was, That a re 
being, and by his alledging the deviſe of an to him for life, 
by made by the grantee of the reverſion, he did but allow the deman- 
dant's writ to be true, which mentions him as tenant of the free- 
| hold. TrrxDLy, Then for the matter of the plea, he ſays it was 
good, and that the ' tenant might well plead the leaſe for years 
the ſtatute of Merton, are given in dower where the 
huſband died ſeiſed, which he did in this caſe; but yet no da- 
mages ought to be paid here, but for the third part of the rent; 
and the third part of the reverſion ; and therefore to acquit him- 
ſelf thereof, he may well plead, as here, for which there is a pre- 
- © -  cedent in Herr's Pleader, 335. THEN he faid, That the traverſe 
was ill, for the principal point in the plea which he ought to have 
traverſed was the continuance of the term ; and it is not material 
who granted the reverſion, or to whom it was granted; for if 

there is a leaſe in being, the demandant cannot have execution. 


| In Cour were all of opinion; That the fubſtance of the 
plea was good, becauſe there was a privity in the grantee, and it 
was for his benefit to avoid the demandant's ſeiſin, he being _y 
entitled to the rent ; and he may plead this ples to fave hi 


3+ loft. 32. b. 


( Hob. 316. Not for that reaſon, confirmation could not make that good 


but becauſe that court could not affign which was vgid before, -NetetoFounTtx 
Cower z and fo the letters patents of Epirion, 


from 
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from damages given by the ſtatute of Mertin: But as to the Anoxrmovs, 
traverſe, ; 

NorTH, Chief Fuftice, nd Wyxpnam Juſtice, inclined, 
That the traverſe was wel: taken; for if a diſſeiſor plead the like 


plea, as here, it is not good]; and therefore when the tenant alledges 
a grant of the reverſion, the demandant may well traverſe it: 


But ELL 1s and ATKYNS, Juſtices, were of opinion, That the 14. 6... ..- 
anne wan dneonacil, for if was thy: Iu emd nee hy arte ain EY 
was traverſable. | 


But becauſe it was alledged by the demandants (who offered to , -« 
refer it to the counſel on the other fide), that 2 — ſo pleaded IP Rep, 
was an old mortgage long ſince ſatisfied, it was referred ac- 
cordingly. | | 
C261 
* Wilſon againſt Drake. Caſe 10 


ProHIBITION being granted upon the late ſtatute of 22. | 
A & 23. Car. 2. c. Re ting of inteftares eſtates, the 9 
defendant demurred. we by ſpecialty, 

The queſtion was, Whether the huſband being adminiſtrator bf and dies, the 
the wife's eſtate be compellable to make diſtribution amongſt her huſband ſhall 
kindred or not ? | 1 have adminij- 

The circumſtances of the caſe were: A eme ſole had divers Quere,Whether 
debts owing to her by ſpecialty ; ſhe marries the plaintiff, and died de, makes |, 
(the bonds being not put in ſuit during the covetture) ; the plaintiff 8228 y 
adminiſters, — her brother ſues to have a diſtribution. 8 

Se vs, for the defendant, inſiſted, that @ conſultation ought to go, Talb, 168. 124, 
becauſe the ſtatute 22. & 23. Car. a. c. 10. extendeth to rſons; Ld. Ray. (85. 
and therefore the huſband, though not named, ſhall make diſtribu- *: Fer. Ws. 
tion (a); like the ſtatute de donrs, which only mentions ſome eſtates — Wat 
tail; but it has been held, that there are ſeveral other eſtates tail Tas . 8 
beſides thoſe particular inſtances there mentioned. The title of 1. Verb. 88. 
this act is general, and there is no preamble to reduce it to particu- 161. 179. 396. 
lars ; the enatting and proviſional clauſes in three places we 69 


of & all perſons dying inteſtate, within which general words a n 8 
eme covert, as well as others, is contained. 10. Mod. — 


But Joxxs, Serjeant, on the other ſide, ſaid that this caſe is hot Gib. Fe. Reg. 


inſtanced in that act, which provides only where the huſband dies 70. g8. rc. 
inteſtate, As to what was objected, that this act is a general pro- 140. 
viſion, and extends to all cafes of the like nature, the title of it V. ˖ 149. 203. 
alſo being general, For ſettling of Inteſtates Eſtates;“ it was > Lot 
ſaid, that before the making this act there were many doubts in 1111. 1778. 
f - 1. Com. Dig, 

() But by the 29. Car. 2. c. zu bands may demand and have admiti. © Adminiſtre. 
25. it is declared, that neither the tration of their rights, credits; and other tion (H). 
2. & 23. Cay. 2. e. vo. nor any thing perſpnal eſtates, and recover and enjoy 
herein contained, ſhall be conſtrued to the ſame as they might have done before 

tend to the eſtates of ſetves covert that the making of the ſaid act. 1. Mod. 
mall die inteſtate, but that their huſ< 237. 


Vol. II. 8 thele 


Wire 
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thoſe caſes againſt which a proviſion was thereby made, and there- 


g fore it well became the prudence of that parliament to take away 
Daarte All ſeruples, and to ſettle thoſe things which were ſo apt to be 
queſtioned : but no doubt was ever made before this ſtatute to 
| whom adminiſtration of the wife's eftate ſhould be committed ; 
4 for by the ſtatute 31. Edw. 3. c. 11. power was given to the or- 
*[ 211 dinary to commit adminiſtration to“ the be/? friend of the intel. 
(a) 4. Co. 51. fate; and therefore it has been agreed that the (@) huſband, as 
Oxnet's Caſe. being the beſt friend of the wife, was intitled to the (b) adminiſ- 
Cro. Car. 106. tration. And it is agreed on all ſides, that no diſtribution is to 
Johns v. Row. he made by an adminiſtrator; for if any ſuit had been commenced 
g in the ſpiritual court to that purpoſe, a prohibition N 
pw ted. What need was there to ſettle this matter by act of par- 
granted to the liament, which was ſo clear before? And it is the more unlikely 
buſbandde jure; that the eſtates of feme coverts ſhould be intended to be diſpoſed 
me ordinary by this act, when it is conſidered that all their eſtates conſiſt only 
ey nn teaſe, in things in action, which the huſband might releaſe during the 
leute. overture (for all the goods in poſſeſſion are by law veſted in the 
huſband by the intermarriage) ; and therefore ſuch inconfiderab]: 
things may be well intended not worthy the care and proviſion d 
a parliament. Beſides, the huſband aud wife are but one perſon 
in law, and this act provides © for the ſettling inteſlates eſtates :" 
now the wife cannot be faid to die inteſtate, when her huſban! 
the better part) ſurvives. Before the making thoſe acts of 31, 
3 diu. 3. c. e. 21. co 8. c. 5. the ordinary might have 
- adminiſtration to a ſtranger ; but now by the fitſt of thoſe 
23 — he is reſtrained to the next friend, and by the other to th: 
terbury v. Widow or next of kin; ſo that the power which he had at the com- 
Howſe, mon law, and which was too often by him abuſed, being noi 
| Cowp. 140. reſtrained, adminiſtration muſt be granted as preſcribed by thi 
law, and no equitable conſtruction can take it from the huſband 
for how can it be intended that the parliament would take fron 
him that right which he had by thoſe former laws, and prefer the 
relations of his wife before him? But if the wife ſhall be a 
Judged an inteſtate within this act, then the huſband muſt loſe : 

her eftate in action, and he will be then alſo within the rules 
diſtribution ; ſo that he muſt be at all the labour and pains of 2 
miniſtration (which muſt be granted to him) to defend and g 
in the eſtate, and receive no benefit ; for he muſt only deduct! 
expences out of the profits, and diſtribute the overplus. He is 
titled to the adminiſtration within the ſtatute of 31. £duw. 3, c. 11. 
is alſo intitled to it within the clauſe of the ſtatute of 21. Hen. 
_ ©. 5. which enacts, (That it is to be granted to the wife or 10 
« of kin;” and it ſeems unreaſonable that he ſhould have n 
* [ 22 ] profit for his labour.  * Laſtly, A feme covert can never be inten 
ed to die inteſtate within the meaning of this act; for that cla 
which directs what bond the ordinary ſhall take of the adminift: 
tor, is very remarkable to this purpoſe : it provides, © that 
te it appear, the deceaſed made any will, &c.” which a feme cov 
cannot do without her huſband's conſent, and therefore the is 
- a perſon dying inteſtate within the intent of this law. 


- . Cura adviſare vult. 


—_ a Oa a. A as 5 


EASTER TERM, 
The Twenty-Seventh of Charles the Second, 
OO 
The Common Pleas: 

Sir Fraticis North, Kat. Chief Tuftice. 

Sir Hugh Wyndham, Nut. "4 

Sir Robert Atkyns, Knt. Puſtices, 

Sr William Ellis, Kat. 


Sir William Jones, Kut. Attorney General, 
Sir Francis Winnington, Kut. Solicitor General, 


„ *(233 
* Naylor againſt 1 _ Others, Coroners of Cg 11. 
ncaſhire. | WY | 


\ N ACTION ON THE CASE was brought for a falſe return, in an Schon for 


in which the plaintiff ſets forth, That upon a writ . iſſuing the falſe return 

out of this court to the chancellor of the duchy of Lan- of wit iffued 
caſter, proceſs was directed to fix coroners, being the defendants, 2 e 0 
which was delivered to one of them, being then in the preſence of 32 of 
the party who was to be arreſted, but he did not execute it; and the duchy of 
afterwards, at the return of the writ, they all returned, non eff in Lafer, the 
ventus,. This action was laid in Middleſex, and upon not guilty . 28Y te 
pleaded, the cauſe came to trial, and there was a verdict for the — 
plaintiff. ; Lana/bire, 

Balpwix, Serjeant, moved in arreſt of judgment—Fixsr, S- C. 2. Mod. 

That the action ought not to be laid in Adult, but in Fad 37- 158, 


Hire, where the tort was committed, Fe pod 


But it was anſwered by TuUrNER, Serjeant, that when two? 2 
matters, boch of which are material, are laid in two counties, the Ls, Ray, 183. 
action may be brought in either; as if two libel in the admiralty for 331. 

a contract made at land in Dorſetſbire, and for which the plaintiff 12. Mod. 7, 
brings an action in London againſt one of them, it has been ag- 408, 825. 
judged the action lies in either county. | — 971. 
1. Com. Dig. Amendment (H 3). 
C 2 SECOND 
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Narren SECOND EXCEPTION. The action will not lie againſt the fix 
3 coroners, for the tort was done by one alone. 


* [| 24 ] As to that it was ſaid, that all the coroners are but one officer; 
- If the chances. ſo if one ſheriff ſuffer an eſcape, both are liable; but in this caſe 
lor of the du- it had been ill to have brought the action only againſt one, becauſe 
chy of Laxcaſ- * the ground of it is the falſe return, which was made by ſix coro- 
ter direct pro- ners. 

ceſs to the fx 

coreners, and they return now eſt inventus, when ene of them might have taken the perfon named 
in the writ, an action will he againſt them al; for they make but one officer, —S. C. 1. Mod, 
37. 198. 5. Co. 89. 11. Co. 2. 3. Lev. 3 Carth. 143. Cro. Eliz. 625. 8. Mod. 
; $93» 1. Show. 23g. 1. Com, Dig. « AM N x1). Cowp. 195 2+ Term Rep. 232. 


not aided, untels now, fince after verdict it is helped by the ſtatute of 16. & 17. 
e done Car. 2. c. 8. though the trial be in a wrong county. 


in the proper JAS 
__ But HRE Cour ſaid, that ſtatute helps a the pro- 
3. Lev. 394. per county, but not where the county is miſtaken; and inclined 


2. Vent. 22. fikewiſe that this action was well brought againſt the fix for this 
Ld. Ray. 106. fort committed by one coroner : but if it had been for not arreſting 
the party, in ſuch a caſe it ought to have been brought againſt the 


PET coroner who was preſent with the perſon to be arreſted; for that 
had been a perſonal tort, which could not have been charged upon 
Caſe 12. IN Edwards againſt Roberts. 


; HE plaintiff declares, that the defendant promiſed to him fo 
On a promiſe P P pay 
to 5 in con- T much money, in conſideration that he would forbear to ſue 
fideration of him; and then he avers, that he did extunc tetaliter abſtinere, &c, 
forbearance, an Upon non afſumpſit pleaded, a verdict was found for the plaintiff, 


averment that 
de did mw TURNER, Serjeant, now moved in arreſt of judgment—Firsr, 


zotaliter abſti- The conſideration intends a total forbearance, and the averment is, 
| jy ode that from the making of the promiſe he did totally forbear, but doth 
bucuſqueyis good not ſay bucuſque. F 

atter verdict. Sed non allacatur; for that ſhall be intended. And it was the 
2. Roll. Abr. opinion of THE WHOLE Cour, that if the conſideration be (as in 
470. this caſe) wholly to forbear, the plaintiff by an averment, that from 
Rum. 203- the making the promiſe hucuſque he did forbear, is well entitled to 
Cro. Jac. 4%- an action. A like caſe was this Term, where the conſideration was 


Hard. 5. as before; and the averment was, that he forbore ſeven months; 


Stiles, 295. 303. and being moved in arreſt of judgment by BAL DWIx, Serjeant, 
; _ becauſe it is not faid hucuſque, which implies that after the ſeven 
months he did not forbear, it was notwithſtanding held good, it 

being a reaſonable time; and the rather, becauſe if the action had 

been brought within the ſeven months, and the plaintiff had aver- 


red that hucuſue he forbore, it had been good enough. Qy #RE. 


Reed 


— — r W a 


2 ww 4c 4.1, wn 
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Reed againſt Hatton. Caſe 13. 


A SPECIAL VERDICT in ejectment the queſtion aroſe upon A deviſe of 


the conſtruction of the words in a will; the caſe being this: houſes ® to my 
«© ſon Robert, 


John Thatcher was ſeiſed in fee of the houſes in queſtion, and © upon condi- 
deviſed them to his ſon Robert; in which will there was this , on that he 
clauſe, viz. © Which houſes I give to my ſon RoBERT pn ac. 2 — wt 
« this condition, that he pay unto his two fiſters five pounds a- « gye pounds 
« year; the firſt payment to begin at the firſt of the four moſt © a-year,” gives 
« uſual Feaſts that next happen after the death of the teſtator, him an eſtate is 
« ſo as the faid Feaſt be a month after his death, with a clauſe of H. 


« entry for non-payment.” The teſtator dies: the houſes are 1. Roll. Abr. 


t worth ſixteen pounds a-year. 5285 1 
. And, Whether Robert the ſon ſhall have an eſtate . for life only, Co. Ce 208. 
or an eſtate in ee; was the queſtion, * * 

1. And. 38. 


ONES, Serjeant, for the plaintiff, ſaid, that Robert had but an 
* for life. It is Put in — 1 the word “ paying” makes — 
2 fee, where there is no expreſs fee limited; but the difference is, 2. Roll. Rep. +» 
viz. Where the money to be paid is a ſum in groſs, let it be equi- Lo. 
valent or not to. the value of the thing deviſed, the deviſee ſhall paz 37% 
have a fee, though the eftate be not deviſed to him and his heirs; ,,. =» 2-9 
but if it be an annual payment out of the thing deviſed, as in this Prec. Chan. 27. 
caſe, it will not create a fee without apt words, becauſe the de- 37- 68. 
viſee hath no loſs ; and therefore it hath been held, that if a deviſe Abr. Eg. 177+ 
be made to two ſons, to the intent that they ſhall bear equal ſhare 3. Com. Ne. 
towards the payment of forty pounds to his wife for life, the ſons S 
had . an eſtate for life, becauſe it is guaſi an annual rent out of (N 4. 

t 


ELLEN, 


0 the profits, and no ſum in groſs: Cro. Car. 157. Broke Ar. tit. 2. Bac, Abr, 

_ « Eftate,” 78. Jones 211. And Collier”s Caſes 8. Co. 18. was much J _ 

Go relied on, where this very difference was taken ; and allowed that = 4s, * 1535 
paying twenty-five pounds in gro/s makes a fee, but paying fifty 1 Bl Rep. 

r, ſhillings per annum creates =_— an eſtate for life. eviſes 337. 

85 are intended for the benefit of the deviſee, and therefore where a p. 352.83* 

th ſum in groſs is deviſed to be paid, which is done accordingly, in 3* Tm Rep. 


ſuch caſe if the deviſee ſhould die ſoon after, the money would be 356, 

loſt, if he ſhould have only an eſtate for life; but in the caſe at 

bar the teſtator, by a nice calculation, had appointed when the firſt _ 
payment ſhould be made, v:z. 4 not until a month after his de- [ 26 J 
« ceaſe,” which hath prevented that damage which otherwiſe | 
might have happened to the deviſee, if no ſuch proviſion had been 

made. Vide Hob. 65. Green's Caſe. 

SEYS, Serjeant, for the defendant, ſaid, that Robert had a fee; Moor, 852. 
for though here is a ſum to be paid annually, it is a ſum in groſs ; reed rn GP 
and Collier”s Caſe was alſo relfed upon on this fide, It was agresd, 3. nut. 193. 
where payment is to be made by which the deviſee can ſuſtain no T. Jones, 166. 
loſs, the word « paying' there will not make a fee; but if there 3- Abr. 
be any poſſibility of a loſs, there it will create a fee, which is the 3. 
expreſs reſolution in Cellier”s Caſe: Here the five pounds is pay- ©, 
able quarterly, — EP ACIOEN the next qua-. 

3 ter 
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nir ter aſter the death of the teſtator, ſo as it be a month after his de- 
n | ceaſe: if then he ſhould die a month before Chriſtmas, the deviſee 
is to pay the whole quarterly payment at Chriſtmas : ſo that if he 
ſhould die the next day after, inſtead of having any benefit, he 
would loſe by this deviſe, in caſe it ſnould be conſtrued that he had 
an eſtate only for life. | | 


Tux CourT were of opinion, that a legacy or deviſe is always 
intended for the benefit of the party; fo that it is reaſonable to 
make ſuch conſtruction of the will, that he may have no poſhbili 
of a loſs. And it hath been reſolved, where a deviſe was to 4 
upon condition to pay a ſum of money to B. and in caſe of failure 
that H. may enter, it is no condition but an executory deviſe, and 

51 10. Co. 36. that Mary Portingtor's Caſe (a) was denied to be law in the re- 
5) 1. Mod. 57. ſolution of Fry v. Porter, in the king's bench (5). And afterwards 
in this Term judgment was 2 for the defendant, For if there 
be a deviſe to one upon condition to pay a ſum of money, if there 
be a poſſibility of a loſs, though not very probable, that the deviſee 
may be damnified, it ſhall be conſtrued a fee, and ſuch conſtruction 
hath been always allowed in wills. If A. deviſe one hundred pounds 
a- year to B. paying twenty ſhillings, it is not likely that the de- 
viſee ſhould be damnified, but it is poſſible he may; and therefore 
the eſtate in this caſe being limited to Robert, and charged with 
payments to the ſiſters during their lives, doth plainly prove that 
the intent of the teftator was, that the deviſee ſhould have an 
eſtate in fee ſimple. And judgment was given accordingly. 


Caſe 14- * Bridges againſt Bedingfield. of 


Exceprions to DEBT was brought upon a bond of award, and the breach af- 
; ſigned was for not delivering of quiet poſſeſſion to the plain- 
88 tiff of ſeats in a church. The defendant craves oyer of the bond 
; and condition, which was for performance of an award to be made 
3. Mod. 331. 4 premijſis vel aliqud parte inde; and if there ſhould be no award 
L. Ray. 123. made, then for the performance of anumpirage: AND PLEADS, that 
247. the arbitrators made no award de 2 ot the umpire awarded 
that the plaintiff ſhould abinde upon all occaſions hold two ſeats 
Finch, 334, duietly and peaceably in ſuch a church, without any diſturbance 
| made by the defendant ; and that on the firſt day of November fol- 
lowing the defendant ſhould deliver up the ſeats to the plaintiff, 
and that each ſhould bear his own charge: and by his plea he 
farther ſets forth, that the plaintiff enjoyed the ſeats prout till the 
thirtieth day of October next following, on which day the ſeats were 
pulled down without his knowledge or conſent, per quod he could 
ndt deliver them to the plaintiff on the ſaid firſt day of November, 

The plaintiff demurre. | 


H.. In debt on JONES, Ser jcant, maintained the demurrer; and ſaid, that the 
bond to per- pleading of nullum fecerunt arbitrium is not good; for it is ſaid, 
form the award 4 Prœmiſſis only, whereas it ſhould have been nec de aligud parte 


of two perſons 


if he pica0i*no award made” be good 2 
ind: 


75 © 


e 
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performance of the award, Co. Lit. 206. b. If A. be bound 
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inde : for if a bond be to perform an award of two perſons, or either Bz1pcrs 
of them, it will not be ſufficient to plead that thoſe two perſons v againſt 
made no award, without adding nec eorwm aliquis. But if an awarded n. 
be to be made of the manors of Dale and Sale, or either of them, 

and the award is made only of Dale, it is well enough. 


SECOND EXCEPTION. The umpirage is, that the plaintiff Repugnancy in 
ſhould hold the ſeats abinde, which is for ever; and the defendant pleading. 
pleads, that the plaintiff enjoyed them till the thirtieth day of 
Ockaber. 


THIRD EXCEPTION. The feats were to be delivered to the Qu. If a cove- 
plaintiff on the firſt day of November, and the defendant pleads, 8 deliver 
that they were pulled down before that day without his privity ; 5 
which 1s not a good plea by way of excuſe; for being bound to be giſcharged 

«liver the ſeats, he is to prevent what may hinder the perform- by the ſeats be- 
ance of the condition, It is agreed, that if a thing be poſſible, ing pulled down 
and afterwards by the act of God becomes impoſſible to be done, te the day ? 
that will be a good excuſe (a); as if I promiſe to deliver a horſe * [ 28 
at ſuch a day, and he dies _ = day, I am yr on, _ 4. 

„ 70. b. So if a ſcire facias be brought againſt the bail, and the 
555 that before 4 ad x brought the * was dead, this 2 3 
was held not good upon demurrer, unleſs he is alledged to be dead jones, 29. 
before the capias awarded againſt him, Cro. Fac. 97. But if the Moor, 432. 
action of a ſtranger interpoſe, which makes the thing impoſſible, 2 
that is no excuſe, 22. Edw. 4. pl. 27. and therefore it is no plea —— . 
for the bail to ſay, taat the principal was arreſted at another man's poſt, 308. 
ſait and had to priſon, for which reaſon he could not render him, 

Cre. Eliz. 815. So if I deliver goods to the defendant, and in 
action of detinue brought, he pleads they were ſtole, it is no good 
plea, becauſe the delivery charges him at his peril, unleſs he un- 
dertake to keep them as his own, Seuthcot*s Caſe (b). So if an 
eſcape be brought againſt a gaoler, he is not excufed by alledging 


that traitors broke the priſon, 1. Rall. Abr. 808. Et fic de ſimilibus. 


SEYS, Serjeant, for the d:fendant. As to THE FIRST EXCEP- 
TION, Nullum fecerunt arbitrium de præmiſſis is well enough; for 
that implies nec de aliqud inde parte, eſpecially if the contrary is 
not ſhewn in the replication; and therefore it ſhall never be intended 
that an award was made of ſome part —SECONDLY, It is faid, he 
enjoyed the ſeats till the thirtieth of October, and then they were ta- 
ken down, fo not being in rerum naturà they could not be enjoyed 
longer.ä— THIN DL, And this is a good excuſe for not deliveri 
them to the plaintiff on the firſt day of November, and fo a — 


to B. that C. ſhall marry Jane ſuch a day, and B. the obligee 
doth marry her himſelf before that day, the obligor is excuſed; 
becauſe by his means the condition could not be performed Fe). 
There is a difference taken where a man is bound to deliver 


things which are in his cuſtody, and other things which are 


(a) See Wynne's Caſe, Jones, 179- (c) See Baſket v. Baſket, poſt. 
6) Ero. Eliz. $45. 200. 
8 not 
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Baryarxs not in his poſſeſſion: as in the firſt caſe, to deliver my horſe or 
= again} "dog, for ſuch I may ſecure in my ſtable from caſualties : but in 
VEDISGPIEDD+ this caſe it is expreſsly ſaid in the award, that the property of the 
| feats was in the plaintiff, and that they were fixed in the church, 
fo that he could not poffibly ſecure them in his own houſe without 
[ 29 ] ſubjecting himſelf to an * action; and an award that one man ſhall 

take the goods of another, is void. But if the plea is not good, yet 
if the umpirage be naught, judgment is to be given for the defend- 
ant, for — BIR is ſaved to him upon the demurrer. And 
as to that, the umpirage is but of one ſide, for the plaintiff is to do 
nothing, nor is the * to be acquitted of all ſuits. 

Joxes, Serjeant, for the plaintiff replied, that the umpirage 
was of both ſides; for there being ſuits depending, it is awarded, 
that each ſhall bear his own charges, which is a benefit to the de- 
ſendant; for otherwiſe (ſeeing the right was in the plaintiff) the 
defendant ſhould have paid the plaintiff's coſts as well as his own, 
for which he cannot now ſue without forfeiting his bond. 


CuR1a adviſare vult, 


Eaſe 15.  _ Squibb againſt Hole. 


Ia debt in an HE PLAINTIFF brought an action of eſcape, and declares, 
— — That he . J. S. in the court of Ely, upon a 
70 be me bond made infra juriſdictionem of that court, upon which he was 
within the juriſ. taken, and the defendantſuffered him to eſcape, Upon not guilty 
dition, to which pleaded, the jury found a ſpecial verdict to this effect, viz. That 
| the defendant there was ſuch a bond, upon which there was ſuch a n 
+ omar. and ſuch an eſcape as in the declaration; but they farther, 
ment he given that this bond was not made infrg juriſdictionem curiæ. 
aint tim, and MTN Aa, Serjeant, who argued for the plaintiff, fad, that 
execution, and this action was commenced in an inferior court, upon a bond which 
an action be the plaintiff ſets forth to be infra juriſdictionem curiæ; and that the 
brought for as qefendant was arreſted and ſuffered to eſcape ; and, Whether (if in 
Wee, tuch che bond was not made infra juriſdiionem) an action of eſcape 
found, by ſpe. Would lie, or whether all the proceedings are coram non judice ? was 
cial verdict, the doubt. He took a difference, where an inferior court hath an 
that the bond original juriſdiction of the cauſe, and hath conuſance of ſuch a 
ws not made ſuit as is brought there; for in ſuch caſes the proceedings are not 
— WB extra- judicial; but if an action be brought where properly no ac- 
tion will net tion doth lie, all the proceedings there are coram nonyudice. * At 
lie. the common law, one who had a particular juriſdiction to hold 
* pleas within a liberty, could not hold any plea of a thing which 
31 ] did ariſe out of the liberty; for though it was tranſitory in its na- 
8. C. 1. Freem. ture, yet being alledged not within his juriſdiction, it was ill, 
— BY 73. 2. Ia. 231. But when the cauſe of ation ariſes infra juriſdic_ 
Comyns, 183. 574 6. Mod. 223. 9. Mod. 95. 10, Mod. 71. 1t, Mod, 7. 50. Stra. $27, 
La Ray. 1310. 2. Hawk. c. 1. f. 24. Salk. 404. 2. Will. 16. Cowp. 18, ; and ſee the caſe 


0. Ticrot v. Wall, 3. Tag Rep, 155, . 
fegem 
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tionem, that gives them authority to proceed; and therefore it 8 
would be that the Judge and officer ſhould be puniſhed by a 42 
conſtruction to make all extra- judicial, when they have no poſh ION - 
way of finding, whether in truth the cauſe did ariſe within the ju- | 
riſdiction of the court or not (a): but the officer is bound to (a) See the caſs 
the proceſs of the court, if it appear (as in this caſe) that they of Crowder «, 
had conuſance of it. The Judge is likewiſe bound to grant the Goodwin, 
roceſs, otherwiſe he is ſubject to the plaintifPs action for his refuſal, V 38. 
ſome caſes, the plaintiff himſelf may not know where the bond 
was made ; as if he be executor of the obligee, &c. Beſides, in 
this caſe it is ſet forth, That in the action below, the defendant 
pleaded non e/? factum and ſo had admitted the juriſdiction, or at 
leaſt had waived it; and it would be an inſi e miſchief, if 5 
after all this labour and charge the defendant might avoid all 
Nox rn, Chief Juſtice, ſaid, That if this cauſe had been tried gee the cats of 
before him, he would have non-ſuited the plaintiff, becauſe he Rowland 8. 
had not proved the truth of what he laid down in his declaration, br wank wp 
viz. That the bond was made infra juriſdictionem curiæ. But as Wall, z. Top 
to the matter as it ſtood upon the ſpecial verdict, he inclined, that Rep. x51. 
as to the plaintiff (who knew where the bond was made) all the 
proceedings were coram non judice ; but as to the officer it was 
otherwiſe, for the pleint and 2 would be a good excuſe for 
him, in an action of falſe impri | 
And afterwards, by the opinion of three] viz. THR 
Carer JusTICE, and WyNnDHAM and ATKINS, ices, judg- . 
ment was given for the defendant, That this was no eſcape, and that 
though the party had admitted the juriſdiction, by his plea of now 
e/t fattum below, yet that could not give the Court any juriſdic- 
tion, when they had not any originally in the cauſe; and the caſe of 
Richardſon v. Bernard (b), was cited as an authority in point, (3) Ren. Abe. 
where the plaintiff in an action brought againſt an vfficer, de- tit. ** Eleape,” 
clared in Hull, upon a bond made at Hallifax, and had judg- 809. pl. 45- 
ment * and execytion, and the defendant eſcaped ; and in an ac- 
tion brought for this eſcape, the declaration was held ill, becauſe ® [ 31 1 
it did not alledge the bond to be made infra juriſdictionem curiæ. * 
ELLis, Fuftice, of a contrary opinion in omnibus. 5 


Sams againſt Dangerfield. Caſe 16. 


THE PLAINTIFF, being collector of the hearth- money, brought In debt on bond 
an action of debt upon a bond againſt his ſub-collector, con- 1 pay ſuch 


ditioned to pay ſuch ſyms as he ſhould receive (within fourteen _—. 

at a certain place, if the defendant plead · pay ment, and the plaintiff rejoins * non-payment of ſuch a 
fam received at the place appointed; a rejoinder that the plaintiff appointed no place, is a departure 
from the plea. Co. Lit. 303. Cro. Car. 76. 246. Cro. Eliz. 783. Skin. 345- 1. Saund. 117, 
Comyns, 553- 12. Mod. 54. 92. Ld. Ray. 30. 76. 234+ 266. 86. 1449+ Stra. 31. 422+ 


J. Salk, 22. 2. Wil. 122. 4. Term Rep, 504. 
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Ss. % days after receipt) at ſuch a place in the city of Morcęſter as 
OS the plaintiff ſhould appoint. The defendant pleads payment.“ 
is. The plaintiff aſſigns a breach, in non-payment of ſuch a ſum re- 
ceived at a place by him appointed. The defendant rejoins, that 

the plaintiff appointed no place ; and the plaintiff demurred. 


And after argument for the plaintiff by Jox Es, Serjeant, this 
was adjudged a departure, becauſe the defendant ought to have 
p frit, That he had paid all but ſuch a ſum, for which, as 
yet, the plaintiff had appointed no place of payment. 


And judgment was given accordingly. 


Caſe 17. Smith apainf Hall. 


If a Cf-ndant IN AN ACTION brought againſt the defendant for falſe impri- 
in cuſtody upon I ſonment, he juſtified by virtue of à latitat; which the plaintiff 
. agreed in his replication; but farther ſet forth, that after the arreſt, 
bond, with ſuf- 2nd before the return of the writ, he tendered ſufficient bail, which 
kcie:t ſureties, the defendant refuſed : and iflue was joined upon the tender, which 


e 2145. „ Was found for the plaintiff. 

ules it, 
an action on the NEWDIGATE, Serjeant, moved in arreſt of judgment —F sr, 
caſe ine Though it was an offence in the defendant, who was the ſheriff's 
9 bailiff, to refuſe good bail when tendered, yet it is not an offence 
puſetor the falſe Within the ſtatute 23. Hen. 6. c. 10. becauſe a ſheriff*s bailiff is 
wopriſonment not an officer intended in that ſtatute ; neither will this offence 
will not lie make him a treſpaſſer ab initio, becauſe * the taking was by lawful 
n the oceſs, Cre. Car. 196, Salmon v. Percival (a). The defendant, 
7 8880 às bailiF to the ſheriff, is not the proper officer to take bail, but 

32] che ſheriff himſelf muſt do it; and therefore an action on the caſe 
Poſt. £4. 180. muſt he 2gainſt the balliff, for not carrying the party before the 
Cro. Elz. 76. ſheriff, in order to put in bail; but an action of falſe impriſon- 
2 — * ment will not lie. ee 


Gilb. C. P. 20. SECONDLY, The action is laid, “ guare vi et arms, Cc. in 
W. Jones, 226. igſum (the plaintiff) inſultum fecit et ipſum impriſonavit et ut pri- 
* e 5g : ſenar. a * laco ad talem locum adducet at et detinuit, contra conſue- 
4 da. 285. tudi nem Augliæ, et fine cauſa rationabilt, per ſpatium trium dierum.” 
10. Mod. 288. The defendant pleads, quoad venire di et armis necuon totam 
11. Mod. 201. tranſpreſſionem, præter the taking and detaining him three days, 
12. Mo. 249. non culp.; and as to that he pleaded the /atitat, warrant, and arreſt, 
447+ 527+ 557* uf ſupra z but the verdict being only againſt the defendant upon 
* Ws 84. the ſecond iſſue, and nothing appearing to be done upon this, and 
Stra. 479- entire damages given, it is for that reaſon ill. 


2 9:+'5* *Nonrn, "Chief Fuftice, If the writ and warrant were 4 
Ties Prafice, then the refuſing bail is an offence within the ſtatute of 23. Hen. 6. 
705. c. 10. And as it is an oppreſſion, ſo it is an offence alſo at the 
Sik. Rep." common law; but an action on the caſe, and not of falſe impri- 
: CR 0, (a) Ser 2. Roll, Abr. 561. pl. g. Cowp, 476, 

Cuwp. 402. ſonment, 


2. Term Rep, 
148. 718. 
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ſonment lieth againſt the officer ; for it would be very unreaſon- Surrn 
able by the refuſal of bail to make the arreſt tortious ab initio. gif 
A ſpecial action on the caſe had therefore been the proper remed Har. 
againſt the ſheriff, but not _— the officer ; for an eſcape will | 


not lie againſt him, but it muſt be broug t againſt the ſheriff. 


Kren againſt Kirby. Caſe 18. 


FJECT MENT, The leſſor of the plaintiff claimed under a Tf a copybolder 
ſurrender made to him by William Kirby, who had an eſtate —— 
in the land after the deceaſe of his father, but entered during his —— — — 
life, and thereby became a diſſe;ſor ; and his eſtate being now be isa diſciſer, 
turned into @ right, he made the ſurrender to the leſſor of the and a ſurrender 
plaintiff; all which was found by ſpecial verdict at the trial.— Þy him is void. 
And ir WAS ADJUDGED that the ſurrender was void. S. C. a. Dany, 


205. 
8. C. 1. Mod. 199. Poſt. 28 3. Moor, 597. 1. Leon. 95. 1. Roll. Abr. 500. Cro. Eliz, 662. 
3. Leon. 239. 1+ Bac. Abr. 473. 1. Term Rep. 600. 3. Term Rep. 365. . 
* 
[ 33] 


* Tt was pretended at the trial, that the father, who was tenant 
for life, had ſuffered a common recovery in the lord's court, and * ay > ebay 
ſo his eſtate was forfeited, for which the ſon might enter, and — aun 3 
then his ſurrender is good. — But THE CourxT anſwered, That bya copybolder, 
without a particular cuſtom for that purpoſe, the ſuffering a reco- is not a forfeit. 
very would work no forfeiture of the eſtate z but if it did, Rn 


the lord and none elſe who can enter. — — 


And ſo judgment was given for the defendant. 1 


S. C. 1. Mod. 200. 8. C. Lex Cuſtum. 206. Poſt, 79. 229. 1. Roll. Abr. 508. 4 Co. 23. 
Moor, 753. Lach. 199. Co. Copyh. 163. 1. Bac. Abr. 484. 1. Term Rep. 738. 


Duck againſt Vincent. Caſe 19. 


DEBT UPON BOND conditioned to perform covenants, one of On bond to pay 


* - ” ſo u 
which was for payment of ſo much money upon making ſuch fm wes 4 — 


aſſurances. : 
ö | urance; the plea 
The defendant pleaded, That he paid the money ſuch a day, 2%, ad diem, 


. LAT mult ſtate the 
but doth not mention when the aſſurance was made, that it might day en which it 


appear to the Court the money was immediately paid purſuant to yas made. 
. 


the condition. Comyns, 513. 
11. Mod. 34. 


And for that reaſon THE CourT were all of opinion that the La. Ray. 597. 
plea was not good: and judgment was given for the plaintiff upon 665. 140. 
demurrer. 5. Com. Dig. 

& Pleader®” 
(2 W 29). 1. Bac, Abr. 550. 4. Bac. Abr. 93. 


dee 4. & 5, Ann, c. 16. 


Smith 
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Caſe 20. | Smith againſt Shelberry. 


If 4, agree to A SSUMPSIT. The plaintiff declared, That he was poſſeſſed 
e "= of a term of eighty years; and it was agreed between him 
B u and the defendant, that he ſhould affign all his intereſt therein to 
pay P. : 
ſuch a fum of the defendant, who proinde ſhould pay two hundred and 
mogey,andthere pounds; and that he promiſed, that in conſideration that the plain- 
are mutual pro- tiff at his requeſt had likewiſe promiſed to perform all on his part, 
e un . that he would alſo perform all on his part; and then ſets forth, 
<laration by 4, that the defendant had paid @ guinea in part of the faid two hun- 
to recover the dred and fifty pounds, and that he, viz. the plaintiff, obtulit ſe to 
money, that he afſign the premiſes by indenture to the defendant, which was writ- 
ten and ſealed, and would have delivered it to him, but he refuſed 
and affigns the breach in non-payment of the money: to which 
S. C. 1. Freen. the defendant demurred. 


PoR. 75, Bares, Serjeant, for the defendant, fad, that this was not 
Lat. 251. 2 good declaration, becauſe the aſſignment ought to precede the 
2. Sund. 351. payment; and that it was not a mutual promiſe, neither was the 
22 20.68. obtulit 2 well ſet forth; but this was @ condition precedent on the 
Fit *9-9"* plaintiff's fide, without the performance whereof * no action would 
[C340 li againſt the defendant (a), becauſc it was apparent by the plain- 
Obb. Eq. Rep. tiff s own ſhewing, that the money was not to be paid till the 
262. ment made; for the plaintiff is to aſſign, and the defendant pro- 
x. Peer. WMS. inde, which is as much as to ſay pro aſſignatiane, is to Pay the 
224. money: like the caſe in Dyer, 76. a, Aſump/it againſt the defen+ 
2 Peer. Wms. dant, that he promiſed pro twenty marks to deliver four hundred 
1 Vern. 83. Weight of wax to the plaintiff, the pronoun pro makes the contract 
223. conditional. 7 » > Z | 3 8 
5 % But PEMBERTON, Serjeant, for the plaintiff, held the declara- 
ant khan. 88. tion good, and that it was a mutual promiſe, and that the plaintiff 
$. Mod: 42. need not aver the performance; for in ſuch cafes each has remedy 
20. Mod. 153- againſt the other; and it is as reaſonable that the plaintiff ſhould 
ung. have his money before he make the aſſignment, as that the defen- 


— 676. dant ſhould have the term affigned before he paid the money (5). 


La. Ray. 654 . And of that opinion was THE Couxr; only ArxIxs, Fuſ- 

fits doubted. 
See Gilbet's EXIs, Juſtice, cited a caſe adjudged in the king's bench which 
— 4 Brie: was, as he thought, very hard, viz. An aſſignment was made be- 
tween A. and B. that A. ſhould raiſe ſoldiers, and that B. ſhould 
tranſport them beyond fea, and reciprocal promiſes were made for 
the performance (as in this caſe): That A. who never raiſed any 
| ſoldiers may yet bring his action upon this promiſe againſt B. for 
not tranſporting them, which is a far ſtronger caſe than this at 

bar (c). 

IT was AGREED here, that the tender and refuſal (had it been 
well pleaded) would have amounted to, and have been equivalent 
with, a full performance ; but the plaintiff hath not done as much 

(a) See Ughtred's Caſe, 7. Co. 10. (c Ware v. Chapple, Stiles, 186. 


(6, Hill v. Thorn,poſt. 309. Ld. Ray. Ste alſo 1. Lutw. 253. 
224. 664. 968. ; but Lutw, 209. contra. | 


o 
* 


* * 


qualify the general words concerning quiet enjoyment. 
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ts he might, for he ſhould have delivered the indenture to the de- f 
fendant's uſe, and then have tendered it. GE. 
But judgment was given for the plaintiff (a). | 


(a) But fee the caſe of Thorpe v. Thorpe, 1. Salk. 171. where this 
reſolution is denied to be law. | 


Hays againſt Bickerſtaffe. -  Cifezn 


IN COVENANT brought by the leſſee, who declared that the leſ- A clauſe in a 
* 


ſor covenanted with him, that he, © paying the rent and per- aſe, that the 
forming the covenants on his part to be performed,” ſhall quietly _ IE a | 
enjoy. e breach aſſigned was a diſturbance by the leſſor, who . ; 
pleads, that till ſuch a time the plaintiff did quietly enjoy the“ thecovenancs 
thing demiſed without diſturbance; but then he cut down wood, . on tis part to 
* which was contrary to his covenant, and then and not before he .. wr — 
entered; and fo by the plaintiff's not performing his covenant, the . Sons 
defendant's covenant ceaſes to oblige him: whereunto the plain- “ miſes,” is not 
tiff demurred. a condition but a 
| : . covenant, . 
The queſtion was, Whether the defendant's covenant was , 
conditional or not? for if it amount to à condition, then his entry [ 35 ] 
is lawful ; but if it be @ covenant, it is otherwiſe, for then he * Vaugh. 
1 * 
ought to bring his action. wo 
PEMBERTON, Serjeant, for the plaintiff, That this covenant 254 
is not conditional, for the words & paying and performing” fignify A* 2 
no more than that he ſhall enjoy, &c. under the rents and cove- ic 
nants, and it is a clauſe uſually inſerted in the covenant for quiet x. Roll. Rep. 
enjoyment : indeed the word © paying” in fome caſes may amount 36. 
to a condition; but that is where without ſuch conſtruction *+- Roll. Rep. 
the party could have no remedy. But here are expreſs covenants * 7 on. 
in the leaſe, and a direct reſervation of the rent, to which the f. Sd. 28. 
concerned may have recourſe when he hath occaſion. A Owen, 54. * 
liberty to take pot-water © paying ſo many turns, &c.“ is a con- 3+ Leon. 33. 
dition, The words © Paying and yielding” make no condition, — . | 
nor was it ever known that for ſuch words the leſſor entered for d 
non-payment of rent; and there is no difference between theſe. L9. Ray. 666. 
words and the words © paying and performing ;” in Bennet's Caſe T. Jones, 206. 
in the king's bench it was ruled no condition : Duncemb's Caſe, | 
Owen Rep. 54 (a). (a) Cook v. 
. . £ Herle, poſt. 13. 
BARREL, Serjeant, for the defendant, ſaid, that the covenant Vaugh. 32. — 
is to be taken as the parties have agreed; and the leſſor is not to 10. Mod. 154. 


be ſued if the leſſee firſt commit the breach: modus et conventio = * 124 


Tus Cour took time to conſider : and afterwards in this Sid. 266. 284 
Term judgment was given for the plaintiff, that the covenant was 
not conditional. 

ATKINS, Juſtice, doubted, 
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Caſe 20. : Smith againſt Shelberry. 


If 4, agree to A SSUMPSIT. The plaintiff declared, That he was poſſeſſed 
1 of a term of eighty years; and it was agreed between him 
3 — * and the defendant, that he ſhould aſſign all his intereſt therein to 
foch a ſum of the defendant, who proinde ſhould pay two hundred and fifty 
mogey, andthere pounds; and that he promiſed, that in conſideration that the plain- 
are mureal pro- tiff at his requeſt had likewiſe promiſed to perform all on his part, 
_ ee that he would alſo perform all on his part; and then ſets forth, 
Auration by 4, that the defendant had paid @ guinea in part of the faid two hun- 
to recover the dred and fifty pounds, and that he, viz. the plaintiff, obtulit ſe to 
money, that he aſſign the premiſes by indenture to the defendant, which was writ- 


the ten and ſealed, and would have delivered it to him, but he refuſed ; 


and affigns the breach in non-payment of the money: to which 
S. C. 1. Freen. the defendant demurred. DD | 
Ted. 75. Bal bwin, Serjeant, for the defendant, ſaid, that this was not 


Lot. 251. @ good declaration, becauſe the affignment ought to precede the 
2. Saund. 357. payment; and that it was not a mutual promiſe, neither was the 
2 "> . obtulit { well ſet forth; but this was à condition precedent on the 
wenden plaintiff's fide, without the performance whereof * no action would 
wa 34 ] lie againſt the defendant (a), becauſe it was apparent by the plain- 
Gilb. Eq. Rep. tiff s own ſhewing, that the money was not to be paid till the 
252. - ment made; for the plaintiff is to aſſign, and the defendant pro- 
1. Peer. Wms. inde, which is as much as to ſay pro afſignatiane, is to pay the 
284. money: like the caſe in Dyer, 76. a, Aſ/ump/it againſt the defen - 
1 Peer. Wms. dant, that he promiſed pro twenty marks to deliver four hundred 
2. Vern. 83. weight of wax to the plaintiff, the pronoun pro makes the contract 
423. | conditional. 2 ; 3 | 
\#. Vern 222 But PEMBERTON, Serjeant, for the plaintiff, held the declara- 
1 Chan. 288. tion good, and that it was a mutual promiſe, and that the plaintiff 
2. Mod: 4z. need not aver the performance; for in ſuch caſes each has remedy 
20. Mod. 153- againſt the other; and it is as reaſonable that the plaintiff ſhould 
Bays have his money before he make the aſſignment, as that the defen- 


mod 67 6, dant ſhould have the term affigned before he paid the money (5). 


Ld. Ray. 664. And of that opinion was THE CouRT ; only ATK1Ns, Fuſ- 
». Salk. 112. thee, doubted. l 


171. 
dee Gilbert's ELL1s, Fuftice, cited a cafe adjudged in the king's bench which 
— — Was, as N very hard, 2 — was made be- 
a tween A. and B. that A. ſhould raiſe ſoldiers, and that B. ſhould 
tranſport them beyond ſea, and reciprocal promiſes were made for 
the performance (as in this caſe): That A. who never raiſed any 
foldiers may yet bring his action upon this promiſe againſt B. for 
not tranſporting them, which is a far ſtronger caſe than this at 
bar (c). | 

IT was AGREED here, that the tender and refuſal (had it been 
well pleaded) would have amounted to, and have been equivalent 
with, a full performance; but the plaintiff hath not done as much 
(a) See Ughtred's Caſe, 7. Co. 10. (c) Ware v. Chapple, Stiles, 186. 


(e, Hill V, Thorn, poſt. 309. Ld. Ray. Sete alſo 1. Lutw. 253 
224. 664. 968. ʒ but Lutw, 209. contra, 


* 


.? SG 39D IE 4 
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#s he might, for he ſhould have delivered the indenture to the de- — 
fendant's uſe, and then have tendered it. | A EL T8 
But judgment was given for the plaintiff (a). | 


(a) But fee the caſe of Thorpe v. Thorpe, * where this 
reſolution is denied to be law. | 
Hays againſt Bickerſtaffe. -  Caſean 


IN COVENANT brought by the leſſee, who declared that the leſs A clauſe in a 
ſor covenanted with him, that he, © paying the rent and per- — —_ 


* forming 90 covenants on his part to be performed,” ſhall quietly «© the rent ang 
enjoy . 


b breach affigned was a diſturbance by the leſſor, who . 
pleads, that till ſuch a time the plaintiff did quietly enjoy the ** thecovenants | 
thing demiſed without diſturbance; but then he cut down wood, . 2 
* which was contrary to his covenant, and then and not before he . GY 
entered; and ſo by the plaintiff's not performing his covenant, the « enjoy the pre- 
defendant's covenant ceaſes to oblige him: whereunto the plain- 4 miſes,” ĩs not 
tiff demurred. a condition but a 
| : covenant, - 
The queſtion was, Whether the defendant's covenant was , | 
conditional or not? for if it amount to à condition, then his entry [ 35 ] 
is lawful ; but if it be @ covenant, it is otherwiſe, for then he 8. c. Vaugh. 
ought to bring his action. - 2 8 
PEMBERTON, Serjeant, for the plaintiff, That this covenant 294. 
is not conditional, for the words ( paying and performing” fignify 3 2 on 
no more than that he ſhall enjoy, &c. under the rents and cove- eee 
nants, and it is a clauſe uſually inſerted in the covenant for quiet 1. Roll. Rep. 
enjoyment : indeed the word © paying” in fome caſes may amount 367. 
to a condition; but that is where without ſuch conſtruction 2. Rell. Rep. 


the party could have no remedy. But here are expreſs covenants 4 


in the leaſe, and a direct reſervation of the rent, to which the 1. Sid. 280. 


concerned may have recourſe when he hath occaſion. A Owen, 54. * 
liberty to take pot-water © paying ſo many turns, &c.“ is a con- 3+ Leon. 33. 
dition. The words * paying and yielding” make no condition, . Bid i. 
nor was it ever known that for ſuch words the leſſor entered for s 9 
non-payment of rent; and there is no difference between theſe. L9. Ray. 666. 
words and the words © paying and performing ;”” in Bennet's Caſe T. Jones, 206. 
in the king's bench it was ruled no condition: Duncomb's Caſe, | 
Owen Rep. 54 (a). . —— . 

. erie, 
Banner, Serjeant, for the defendant, faid, that the covenant Vat r. — 
is to be taken as the parties have agreed; and the leſſor is not to 10. Mod- 154. 


be ſued if the leſſee firſt commit the breach: modus et conventio = * 1242 


Tue Cour took time to conſider: and afterwards in this Sid. 266. 280 
Term judgment was given for the plaintiff, that the covenant was 
not conditional. 

ATK1Ns, Juſtice, doubted. 


_— — — 


2 


** 


| 
. 
| 
| 
| 


| dem is good. ſo complicated that no diſt 
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Caſe 22. | * Simpſon againſt Ellis. 


A ſheriff's bond DEBT UPON A BOND by the plaintiff, who was chief bailiff of 
ſhallbe intended the 2 Pontefract in Yorkjhire 3 but he did nat declare 
ball: 


good, unlefs on tal. US. 
over, ie be ſhewn ofa 2 


contrary to the But yet by THE WHOLE COURT it was held good; for other- 
23-Hen.6. c. 10. iſe the deferidant might have craved oyer, and have it entered in 
10. Mod. 53. þec verba, and then have pleaded (a) the ſtatute of 23. Hen. 6. 


12. a 81. C+ 10. thatit was taken colore officii (b ); but now it ſhall be intended 


310. 634. good upon the demurrer to the dec 
1. Ten kp. And ELLIS, Fuftice, ſaid, that fo it was lately reſolved in this, 
418. court in the caſe of one Cungucſi.— And judgment was given for 
(a) But this ſtatute need not now be (5) 2. Saund. 161. 1. Sid. 383. 
pleaded ; for it ĩs adjudged to be a public Latch. 143 · 
act. Samuel v. Evans, 2. Term Rep. 569. 
Caſe 23. Maſon againft Stratton, Executor, &c. 


If an executor DEBT UPON BoND. The defendant pleads two hots 
plead two jucg- had againſt his teſtator, and ſets them forth, and f e had 
is gen but forty ſhillings aſſets towards ſatisfaction. The plaintiff re- 

:cation that Plies, that the defendant paid but ſo much upon the firſt judgment, 


he only paid ſo and ſo much upon the ſecond, and yet kept them both on foot per 


much on each, fraudem et couinam. \ 

and keeps both 

on foot per frau- The defendant demurred ſpecially, Becauſe the ' replication is 
in& iſſue can be taken upon it; for the 

2. Roll. Abr. plea ſets forth the judgments ſeverally, but the plaintiff puts them 

-— NY both together, when he alledges them to be kept per fraudem. 


Cro. Jac. 35. But on the other fide it was faid, that all the precedents are as 

e 626. in this caſe: 8. Co. Turner's Caſe, 132. g. Co. Meriel Treſham's 
augh. 103. Caſe 108 

Comyns, 20.37. Cdſe, 108. | 

8 Wan. And of that opinion was ALL THE CouRT, that the replica- 

x. Vern. 119. tion was good: and judgment was given for the plaintiff, 

369. 455+ 474- | 


8. Vern, 62. 299. 326. 10. Mod. 428. 495. 12. Mod. 153. 291.411. 496. 527. Caſes Temp. 


Talb. 237. 226 Stra. 405. 732. Ld. Ray. 263.678, 2. Bac. Abr. 434. 4. Bac. Abr. 120, 121, 


Caſe 24. Suffield againſt Baſkervil. 


I a bond con- IVEBT vrox A 20ND for performance of all covenants, pay- 


tain only a pro- ments, &c. in an indeuture of leaſe, wherein the defendant, 
viſe, and no ex- for and in conſideration of four hundred pounds lent him by the 
preſs covenant, © plaintiff, granted the land to him for ninety-nine years, if G. ſo 
* -—— rw Ul long lived, provided if he pay ſixty pounds per annum quarterly, 
Cro. Jac. 28 1. 10. Mod. 227, Gilb, Eq. Rep, 43. h 


Curing 
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during the ö life of E. or ſhall, within two years after his death, Surr ier 
pay the ſaid four hundred pounds to the plaintiff, then the inden- 5 agam/t 
ture to be void, with a clauſe of b non- payment. Ibñͥe 
defendant pleads performance. The plaintiff aſſigns for breach, 

that thirty pounds for hal- a- year was not paid at ſuch a time 

during the life of G. aro” 


The defendant demurs, For that the breach was not well aſ- 
ſigned, becauſe there is no covenant to pay the money; only by a 
clauſe, liberty is given to re-enter upon non-payment. 


Tux Covnr inclined, that this action would not lie upon this 
bond, in which there was @ proviſo and no expreſs covenant, and 
therefore no breach can be aſigned, 


Benſon againft Idle. Caſe 28. 


A DITA QUERELA. The caſe, upon demurrer, was, — 
That, before the king's reſtoration, the now-defendant „ich a traverſe. 
brought an action of treſ9a/s againſt the plaintiff for taking his l. 207 
cloth ; who then pleaded, that he was a foldier, and compelled by C, Lit. 35a. 
his fellow-foldiers, who threatened to hang him as high as the bells xirzg. 89. 130. 
in the belfry if he refuſed. To this the plaintiff then replied de in- Le. Ray. 299. 
Juria ſuà propria, &c. and it was found for him, and an elegit was _ 
brought, and the now plaintiff's lands extended. Then comes 8 y 
the act of indemnity, 12. Car. 2. c. 11. which pardons all acts of 

hoſtility done in the times of rebellion, and from thenceforth diſ- 

charges perſonal actions for or by reaſon of any treſpaſt committed 

in the wars, and all judgments and executions thereon, before the 

firſt day of May 1658, but doth not reſtore the party to any ſums 

of money, meſne profits, or goods taken away by virtue of ſuch 

execution, or direct the party to give any account for the fame; 

which act made by the Convention was confirmed by 13. Car. 2. 

c. 7. And upon theſe two acts of parliament the plaintiff (ex- 

preſsly averring in his writ that the former recovery againſt him 

was for an act of hoſtility) now brought this audita guerela. The 

defendant pleads the former verdict by way of Happel, and con- 

cludes with a traverſe BSE Hoc that the taking of his goods 

was an act of hoſtility. 


This was argued by HoLLOway, Serjeant, for the plaintiff, * [ 33 1 
and by Joxss, Szrjcant, for the defendant, who chiefly infiſted, | 
That the defendant having pleaded the ſubſtance of this matter be- 

fore, and being found againſt him, that he, being now plaintiff, 


could not aver any thing againſt that record. 


But THE CourT-were all of opinion, that judgment ſhould be 
2 for the plaintiff; for his remedy was very proper upon the 
onvention, and without the ſtatute of Confirmation: and here is 
no appel iu the caſe; for whether this was an act of hoſtility or 


not, 
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ndtz is not material: neither was it, or could it be, an iſſue upon 
—— ja, which though found ere the ro-plai: 
cerning the treſpaſs, which againſt the —X= 
tiff, yet it might be an act of TY if it were an g 

it is not well pleaded with a eue, 45 and the Court hath To 
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Sir Francis North, Knt. Chief Fuſtice. 


Sir Hugh Wyndham, Kur.] 
Sir Robert Atkins, Kt. + Tuſtices. 
Sir William Ellis, Kt. 


Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 
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* Mayor and Commonalty of London againft Gatford. Caſe 26. 


EBT for a fine of 13]. 6s. 8d. ſet upon the defendant by  .yf5cm to 

1 the ſteward of the borough of Southwark, for that he re- ele& aſcavenger 
fuſed to take the oath and ſerve as @ ſcavenger in the ſaid in the borough= 

borough, though duly elected according to cuſtom there, Upon Ta wy — 
nil debet pleaded, the jury found a ſpecial verdict, the ſubſtance e by an a 
of which was as follows : of parliament 
They find the ſtatute of 14. Car. 2. c. 2. and the proviſo therein in, that 
which governed this caſe, SE « That all ſtreets and lanes in 8 
London, W:/tminfter, and the liberties thereof, ſhall be paved as London and 
« they have always uſed to be.” Then follows another clauſe, #/wminſter,and 
by which it is enated, © That ſcavengers ſhall be choſen in the OE. 
< city of London, and the liberties thereof, according to the an- ng to the an- 
© cient uſage and cuſtom 3” and likewiſe in the city of Feft- cient uſages 
minſter; but nothing is therein mentioned of Southwark ; and in thereof, and 
all other places a new form of chooſing is preſcribed, viz. C In 2 
© the other pariſhes the conſtables, church- wardens, &c. ſhall e * 
meet in the Eaſter- week, and chooſe two ſcavengers in every a other places 3 
< reſpeCtive pariſh :” fo that the intent of the act mult be (though tor the ſtatute 
Southwark is not named) that ſtill ſcavengers ſhall be choſen therg, — 5 


cuſtom incoofiſtent with it.—S, C. 1. Freem, 203. 1. Sid. 77. 135. 1. Ley. 79. Hard. 37 
Ray. 59. 76. 3. Peer. Wms. 341. 491. 1. Bl. Rep. 240. . Term Rep. 28. 


Vor. II. D as 


* 


a Ma von AND 

 CommonAaLlTyY 

or Loxpon 
ſt 


: GaTroad. 
*[49] 


(a) Hob. 123. 
Dyer, 341. b. 
Hob. 17 


1. Hawk. P. C. 


23. 


t. Inſt. ſect. 
90. * 
2. Inſt. 63. 


their ſtreets ſhall be kept as clean as before. The form here ei- 


(41) 
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as formerly; becauſe «© London and the liberties thereof” are to fol. 
low their ancient cuſtom in the choice of this officer; and South. 
wark is within the City liberties, | 

The queſtion was, Whether the cuſtom of chooſing of 
him was not taken away by this ſtatute, and fo the fine not well 
aſſeſſed? | Fg | | 

* BALDw1N, Serjeant, for the plaintiffs, argued, That admitting 
in Southwark a ſcavenger may be choſen according to the new 
form preſcribed in the act, yet this ſtatute was only in the affir- 
mative, and did not thereby take away the cuſtom * chooſing him 
at the leet (a). Like the caſe in Dyer 50. an act that the 
fon ſhall have an appeal of the death of his father, yet that doth 
not exclude the eldeſt; becauſe it is the common law, and there 
are no words to reſtrain him. In Doctor Foſter's Caſe, 11. Co. 63 
by the ſtatute of 35. Eliz. c. 1. againſt recuſants, which gives the 
penalty of twenty pounds a- month againſt the offender, the twelve. 
pence for the neglect of every Sunday, given by a former ſtatute, 
the 1. El:z. c. 2. is not taken away. But where there is a negative 
clauſe in an act of parliament, the law is otherwiſe; as an act that 
the ſeſſions of the peace ſhall be kept at Beaumaris only, et nen 
olibt infra com. &c. and the juſtices kept it at another place, and 
ſeveral were indicted before them at tat time; and the juſtices 
were fined, and all their proceedings held coram non judice, by 
reaſon of the negative prohibition : Dyer, 135. By the ſtatute of 
Macxa CHARTA, cap. 34. a woman ſhall bring no appeal but 
for the death of her h d, which ſhe might af common law 
before the making of this ſtatute ; if therefore ſhe is heir to her 
father, -the appeal which ſhe might have brought for his death, by 
theſe negative words is taken away. E 


BARRELL, for the defendant. Though this law be in the af. 
firmative, yet fince it doth not prejudice any perſon, neither can 
it be injurious : if ſcavcngers are choſen as directed by the act, it 
ſhall be taken as a negative clauſe : and for this many inſtances 
may be given; as the ſtatute for deviſing part of the teſtator's 
land doth not take away the cuſtom to deviſe the whole, for that 
would be an apparent prejudice to the parties; but not fo in this 
caſe, where it is not found that the lord of the manor ſuſtains am 
loſs, for he is to have nothing when a ſcavenger is choſen in the 
leet ; nor are the inhabitants prejudiced, for by this new chooſing 


tabliſhed doth not conſiſt with the cuſtom, and fo hath the effed 
of a negative clauſe, Hob. 2:33. It appears by the ſcope of the ad}, 
That the intent of the parliament was to take away thoſe old cul- 
toms of chooſing, * becauſe the cuſtoms are expreſsly ſaved in 
London and IHeſturinſler; but in all other places a new way is 
appointed. The pavement of the ſtreets in Southwark ſhall be 3 
before; but that clauſe goes no farther, and therefore concerns 
not the caſe of a ſcavenger, whoſe duty is not to pave but clean]? 
the ſtreets. And the words, viz. © liberties of the city 

; . & London,” 


as « oo © JO£ad ao 
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{ 
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under them in that clauſe, no more than are the lands which they 
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& London, will not help, becauſe Southwark is not comprehended Maron any 


Cou uon at rer 


— 8 Lo 
have in Yorkſhire ; for the word liberties there is taken for limits, — + 


and can admit of no other par ey rn That the plaintiff Garrozn. 
cannot have judgment, becauſe he hath not alledged the cuſtom Poſte, 48. 
to be, that the ſteward may fine in caſe of the refuſal to take the 5. Moe. 297; 


oath, &c. ; and cuſtoms are to be taken ſtrictly, Mg 3 


Tas Cutter Jv vier, and Arkixs, Fuftice, ſaid, that it is L. Rg. 1233. 
true, ſcavengers are under the power of the court- leet, by cuſtom, | 
and, in caſe of refuſal, may be fined, as well as an ale-tafter. 

But this act of parliament having taken notice that there were 
ſcavengers before that time, and Southwark being therein named 
as diſtin from the liberties of London, for it is provided, that 
W:tminſter, London, and the liberties thereof, and Southwark, 
are to have the ftreets paved as before, which doth not belong 
to the office of a ſcavenger, that clauſe in the act concerns 
not this caſe ; but where it enacts, & that in London and Weflmin- 
« fer ſcavengers ſhall be choſen as before,” but in all other places 
appoints a new way, this is as much as if it had ſaid, that 
ſcavengers ſhall be choſen in every place as by the act preſcribed, 
and no other way, except in London and Weſtminſter : and fo great 
is the inconſiſtency between the cuſtom and the act, that they 
cannot ſtand both together; therefore, though the act is but 
temporary, the cuſtom is ſuſpended : and though it may be ſome 
damage to the lord to make ſuch conſtruction, yet that will not 
alter 5 caſe ; for law- makers are preſumed to have reſpect to the 
public good more than to any private man's profit; and the lord 


may be faid in this caſe to have diſpenſed with his intereſt, being a 


party to the act and conſenting thereunto. 


But WY N DHAM and ELLIs, Juftices, inclined, that the cuſtom : 
did continue, becauſe the act was in the affirmative; and therefore ®* 42 } 
they would not conſtrue it to take away a man's right and intereſt, 
or a cuſtom where he hath a benefit, as the lord of the manor had 
in this caſe, who is prejudiced by the loſs of his fees : and the 
intent of the ſtatute ſeemed to them to be, that ſcavengers ſhould 
be choſen where none were before, but not to take away cuſtoms 
for chuſing of them: But another argument was defired by 
SERJEANT HoWEL, the Recorder of London. 


Rozal againff Lampen. Caſe 27. 
ONSPIRACY. The plaintiff Rozal declares, That a re- 15 judgment be 
plevin was brought againſt him and others, and that the de- given for a de- 
fendant Lampen appeared for him without any warrant, and avow- fendant, for a 
ed in his name, and ſuffered judgment to paſs againf him, and q ** 
defect in the declaration, he cannot plead this ** judgment recoveredꝰ in bar to mother aQion for 
the ſame cauſe,—S, C. poſt. 294. 319. 8. C. 1. Mod. 207. 2. Roll. Abr. Ge 7 


1. Leon, 24. 2. Lev. 210. 10. Mod. 210 3. Mod. 1. Ray. 472» 6 
1. Com. Dig, * Afton” (L 4). 1. Term Rep, 273. 2 


D 2 that 


* 
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covery in a former action brought by the 


Trinity Term, 27. Car. 4. In C. B. 


that twenty-two pounds and ten ſhillings damages were recovered 
againſt him at ſuch a place. The defendant Lampen pleads a re- 

av Slaintif, the record 
of which being recited in the plea, appears to be the fame with 
this; but only here the place is mentioned where the damages 
were recovered, which was omitted in the former action, to which 
Lampen had pleaded a retainer by one of the then defendants in 
replevin, and upona demurrer had judgment. But the truth of the 
caſe was, that judgment was \not then given for him that his plea 
was good; for the Court were all of opinion, that it was naught. 
But becauſe the declaration was not-good, for want of mention- 
ing the place where the damages were recovered, which the 
plaintiff had amended now, the plaintiff demurred again, be- 
cauſe of this variance between the two actions upon the defen- 
dant's own ſhewing. 


SIR ROBERT SHAFTOE, for the plaintiff, inſiſted, That a re- 
covery in an action is no bar where there 1s a ſubſtantial variance, 
as here there is; and that ſo it has been adjudged, in the caſe of 
Leach v. Thompſon, 1. Roll. Abr. 353. lit. B. pl. 1. where the 
plaintiff declared, That he, at the defendant's requeſt, having pro- 
miſed to marry the defendant's daughter, he promiſed to pay him 
a thouſand pounds; and upon non Aang leaded, judgment was 

iven for the defendant; and the plaintiff brought another action 
hor the ſame ſum, and then laid the promiſe to pay the thouſand 
pounds cùm inde requiſitus efſet : and it was adjudged, that the 
former judgment was no bar to the laſt action, * becauſe there 
was a material difference between the two promiſes ; one being 
laid without requeſt, and ſo the money was to be paid in a con- 
venient time; and in the laſt, the requeſt is made part of the pro- 
miſe, and muſt be ſpecially alledged, with the time and place where 
it was made, So in this caſe, the plaintiff had not declared right 
in his firſt action, which he had amended now, and therefore the 
former judgment ſhall be no bar to him. In Robinſon's Caſe, there 
was a miſtake in the writ, viz. a formedon in remainder, for that 
in reverter; and held no bar: ſo by a parity of reaſon there ſhall 
be no bar here, becauſe the firſt declaration was miſtaken, and it 


was vitium clerici. Vide Cro. Jac. 284. Level u. Hall, 


BARTON, Serjeant, contra. This is no new action; for the 


ground of it is, not where the damage was done, or recovered, 


but the appearing without a warrant ; and ſo having pleaded a re- 
tainer and had judgment, and now pleading that judgment to this 
action, and averring it was for one and the ſame thing, it is a good 
bar, which the plaintiff by his demurrer hath confeſſed. — Agdjour- 
nat (a). 


(a) In the caſe of Sherborn v. 207, under the name of Lampen v. 
Stapleton, in the common pleas, Hilary Kedgwin, it is held, that the recovery in 
J erm, 3 3. GC 3. Roll 136. it was ſaid, the former action was no bar. And ſee 
that the record in this caſe cannot be Roſe v. Standen, poſt, 294. and Putt v. 
found ; but in the ſame caſe, 1. Mod, Roſter, poſt, 319. 


Milward 
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Milward again Ingram. Caſe 28. 


JNDEBITAT.US ASSUMPSIT for fifty pounds, and quantum To aſumpft up- 
meruit, The defendant confeſſes both; but pleads, That after on an ind 
the promiſe made, and before the action brought, they came to an pI EY 
account concerning divers ſums of money, and that he was found 5nd, ib oe. 
in arrear to the plaintiff thirty ſhillings ; whereupon, in conſidera- f-ndaat may 

tion the defendant promiſed to pay him the ſaid thirty thillings, the picad, that aftey 


plaintiff likewiſe promiſed to releaſe and acquit the defendant of all *** prone, 


demands. The plaintiff demurred. —— — 
Sys, Serjeant, argued for the plaintiff, That though one pro- — — 


miſe might be diſcharged by another, yet a duty certain cannot, | 
(as in this caſe) where a demand was of a ſum certain, by the in- — 3 


in conſideration that the defendant ad inſlantiam of the plaintitf had gg; ke 
promiſed, S. C. 1. Mod. 


* HoPk1Ns, Serjeant, anſwered, and admitted to be true, That . ] 
where a matter is pleaded by way of accord, it muſt be averred ” 

to be executed in all points; but that was not the preſent caſe. The n.. 
defendant hath pleaded, Fixs r, That he and the plaintiff had ac- . 22 
counted together, and ſo the contract is gone by the accompt. — Cro. Car. 38 
SECONDLY, That he was diſcharged of the contract by parol ; 2. Lecn. 214 
both which the plaintiff had now admitted by his demurrer. And 1. 8d. 177. 

it will not be denied that a parol diſcharge of an afſump/it is good; A ** 

as where A. prom ſed to perform a voyage within a time limited, Co. Jon. 100 
and the breach being aſſigned that he did not go the voyage, (620). 

the defendant pleads, that the plaintiff exoneravit eum; and, upon Comyns, 98. 
demurrer, it was held good, 22. Eatv. 4. pl. 40. 3. H-n. 6. pl. 37. * 1 * 
If it be objected, that it is no conſideration to pay a juſt debt, for . Pens 88 
if thirty ſhillings were dus, of right it ought to be paid, and that Stra. 423. 426. 
can be no reaſon upon which to ground a promiſe; I anſwer, It 573. 648. 615. 
13a good conſideration to pay money on the day which the party $53 

is bound to upon bond, becauſe it is paid without ſuit or trouble, _ = : 8 
which might be otherwiſe a loſs to the plaintiff. But in this caſe — 568. 
here is an expreſs agreement, and before there was ouly a contract 1. om. Dig. 


in law, Cre. Car. 8. Flight v. Craſden. 150. 
Cm. Dig. 


Nor TH, gr Of gon It has been always taken that if there a Pleadcr” 
be an aſſumpſit to do a thing, and there is no breach of the promiſe, (2 © 11)- 
that it may be diſcharged by pare! ; but if it be once broken, then *: 3 
it cannot be diſcharged witaout releaſe in a writing, In this caſe , pc. Abr. 
there are two demands in the declaration, to which the defendant gg. 
pleads an account flated, ſo that the plaintiff can never after have 2. Term Rep 
recourſe to the firſt contract, which is thereby merged in the ac- 479: 483. 
count. If A. ſell his horſe to B. for ten pounds, and, there being 6 
divers other dealings between them, they come to an account 
upon the whole, and B. is found in arrear five pounds, A. muſt 
bring his in nu computaſſet; for he can never recover upon an 

D indebitatus 


— 
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Mrtwa»p indebitatus aſſumpſit.— And of the ſame opinion were the other 
Kat three Juſtices: and though it was not faid ad inflantiam of the 
Ideen. plaintiff that he promiſed, yet it was ad tunc et ibidem, and ſo ſhould 
N be intended that the defendant made the promiſe at the inſtance of 

the plaintiff: and fo judgment was given for the defendant. 


*[ 45] 
Caſe 29. * Daws again/? Sir Paul Pindar. 


ec” gy VENANT to pay a ſum of money within a year after one 
IS. Co are the office of ſecretary to the go- 
ing the ſale of vernor of Barbados. « 


—— — The defendant pleads, That the governor of Barbadves and the 


ſale of the office Council there have power of probate of wills, and the granting of 

of ſecretary 19 adminiſtrations; that the ſecretary belongs and is an officer to the 

_ 1 ot ſaid governor and council as REGISTER, and is concerned about 

Barbadect. the regiſtering the ſaid wills, and ſo his office concerns the admi- 

S. C. 3. Keb. niſtration of juſtice ; and then ſets forth that this covenant, upon 

__ 1. Freem, Which the plaintif brought his action, was entered into upon a 
„corrupt agreement, and for that reaſon void. 


275. 
5. F. 4. Mod. The plaintiff replies, proteſtando that this office concerned not 
3 the adminiſtration of juſtice; and prot:ffando that here was no 
1. Peer. WMS. corrupt agreement; and for plea he faith, that Barbados is extra 


4. guatuor maria, and was always out of the allegiance and power of 
Eq. Caf. Abr. the kings of England until King Charles the Firſt reduced that 
2. Fong's Car, iſland to his obedience, which is now governed by laws e by 


P. 238. him, and not by the laws of England. 


1. Bl. Rep. 234+ The defendant rejoins, proteſtands that this iſland was 
by the laws of England long before the reign of King Charles the 
ir/t, and confeſſes it to be extra quatuor maria; but pleads, that 
before King Charles had that iſland, King James was ſeiſed there- 
of, and died ſuch a day fo ſeiſed; after whoſe death it deſcended to 
King Charles the Firft, as his fon and heir; and that he being fo 
ſeifed, on the ſecond day of 7uly, in the third 5e. of his reign, 
ranted it under the greatſeal of England tothe Earl of Carlifle and 
his heirs at ſuch a rept; ABSQUE HOC, that King Charles the Firſt 
acquired this iſland by conqueſt. 


Balpwix, Serj-ant, demurred, For that the traverſe is ill; for 
the moſt material thing in the pleadings was, whether Barbadees 
was governed by the laws of England, or by particular laws cf 
their own ? and if not governed by the laws of England, then the 
ſtatute made 5. Ew. 6. c. 16. concerning the ſale of offices, dath 
not extend to this place. He faid, that it was but lately acquired, 
and was not governed by the laws of England; that it was firſt 
found out in King James's reign, which was long after the making 

[46] of that ſtatute, and therefore could not extend to it. * The ſtatute 
| of 1. Ede. 6. c. 7. enacts, That no writ ſhall abate if the de- 

« fendant (pending the action) be created a duke or earl, &c.” 

and it Hus been doubted, whether this act extended to a baronet, 


[ 


e 


aud r 
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a dignity created after the making thereof: Sir Simon Bennet's 
Caſe, Cro. Car. 104. Statutes of England extend no more to 
Barbadpes than to Scotland or Virginia, or New England, or the 


Daws 


ege 
Sti Part. 
PIN DAA 


Illes of Jerſey and Guernſey. It is true, an appeal lies from thoſe e 


iſlands to the king in council here, but that is by conſtitutions of 
their own. No ftatute extended to Ireland till Poyning's Law, 
nor now, unleſs named. In Barbadoes they have laws different 
from ours; as, that a deed ſhall bind a feme covert, and many 
others. 8 5 

Sers, Serjeant, contra, He agreed, that the traverſe was ill, 
and therefore did not endeavour to maintain it; but ſaid, there 
was a departure between the declaration and the replication ; 
for in the declaration the plaintiff ſets forth, that Votes was 
admitted ſecretary apud inſulam de Barbadves, viz. in parochid 
Sancti Martini in Campis ; and in the replication he ſets forth, 


that this iſle was not in England, which is in the nature of 


a re: as debt upon bond dated the firſt of May, the 
defendant pleads a releaſe the third of May; the plaintiff replies 
primo deliberat. 4. Maii ; it is a departure; for he ſhould have ſet 
forth, that the bond was 4. Mai primo deliberat. Quære, Bro. 
Departure, 14. So in a guare impedit the biſhop pleaded 
that he claimed nothing but as ordinary ; the plaintiff replies, 
quad tali die et anno he preſented his clerk, and the biſhop refuſed 
him ; the biſhop rejoins, that at the ſame day another preſented 
his clerk, ſo that the church became litigious ; and the plaintiff 
ſurrejoins, that after that time the church was litigious he again 
preſented, and his clerk was refuſed ; this was a departure. ros. 
« Departure.” So likewiſe as to the place, the tenant pleads a 
releaſe at C.; the demandant faith, that he was in priſon at D, 
ard ſo would avoid the releaſe as given by dure; and the tenant 
faith, that he gave it at L. after he was diſcharged and at large. 
40. Adio. 3. Bre. 32. 1. Hen. 6. pl. 3. The plaintiff might 
have ſaid, that Wies was admitted here in England, without 
ſhewing it was at Barbadoes; for the grant of the office of 
ſecretary might be made to him here under THE GREAT SEAL or 
ENGLAND, as well as a grant of adminiſtration may be made by 
the ordinary out of his dioceſe. —Secondly, he ſaid, That by the 
demurrer to the rejoinder the plaintiff hath confeſſed his replication 
to be falſe in another reſpe& ; for by that he hath owned it: 
the defendant hath pleaded, * that King James was ſeiſed of this 
iſland, and that it deſcended to King Charles, c. and fois a 
province of England; whereas before he had only alledged, 
that it was reduced in the time of King Charles, his ſon ; and fo he 
hath falſified his own replication. And befides, his is within the 
ſtatute of 5. Edw. 6. c. 16. ; for the defendant faith, that the 
plaintiff hath admitted Barbadzes to be a province of England; 


and it doth not appear, that ever there was a prince there, or any | 


other perſon who had dominion, except the king and his prede- 
ceſſors; and then the caſe will be no more than if the King of 
England take poſſeſſion of an iſland where before there was 

| D4 vacua 


4 


*[ 47] 
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Daws de Þy what hon halt 3 be gorenmed! Certainly by tha 
ng 


againſt Jaws of 
Stu Far 
PiN DAR. 


This iſland was granted to the Earl of Carliſe 
and his heirs under a rent payable at THE EXCHEQUER, for which 
proceſs might ifſue ; and itdeſcends to the heirs of the ear] at the 
common law. And if it be objected, that they have a book of 
conſtitutions in Barbadoes, that is eaſily anſwered ; for it is no 
record, neither can the Judges take any notice of it. It is 
reaſonable, that ſo goes a law as was inſtituted by this ſtatute of 
5. Ew. 6. c. 16. thould have an extenſive conſtruction, and that 
it ſhould be interpreted toextend as well to thoſe plantations as to 
England; for if another iſland ſhould be now diſcovered, it muſt be 
ſubje& to the laws of England. Curia adviſare vult (a). 


(2) S. C. 1. Freem. x75. it is England, unleſs it be ſo appointed by act 
ſaid, that the Court were of opinion, of parliament. But in 8 C. 3. Keb. 


that the ſtatute does not extend to 
Barbadees ; for that all iNands and other 
places extra guatuer maria, though they 
are part of the king's dominions, yet 
they are not governed by the laws of 


26. it is ſaid, the Court inclined, that 
the plea is good, the office being granted 
by patent under the great ſeal of 
England. But fee the caſe of Blankard 
. Galdy, 4. Mod. 222. 


Caſe 30. Lever againſt Hoſier. 4 
ecovery ſuf- 4 PR v . 
e aa el HIS was a ſpecial verdict in ejectment. The caſe the 


« / bivvy. pail pleading was thus: Sir Samuel Jones being tenant in tail of 
lands in «diſtin? lands in Skrewſburyand Cotton, being withinthe liberties of Shrew/- 
vill wichin that bury, ſuffers a common I all his lands lying within 

in 


kberty. liberties of Shrewſbury z and, Whether the lands in Cotten, which 
S. C. 1. Mod. is a diſtinct vill, though within the liberties, ſhall paſs? was the 
. | 

8 


508. 568. Joxes, Serjeant, argued, That they ſhould not paſs ; for though 
_ +33  _ lands would paſs fo by a fine, becauſe it was the agreement of 
— ny — the parties, yet in a N it is otherwiſe, becauſe more cer- 
34 tainty is required therein. But in fines no ſuch certainty is re- 
Cro, Car. 269. quired, and therefore a fine de tenementis in Golden- lane hath been 
276. held good, though neither vill, pariſh, or hamlet, is mentioned (). 
8. Mod. 276. gut there being a vill called Walton, in the pariſh of Street, and a 

[48] fine boos levied of land in Street, the lands in & alton did not paſs, 
1. Vent. 1-0. Unleſs Falton had been an hamlet of Street, and the fine had been 
3. Com. Dig. levied of lands in the pariſh of Street (c). And the reaſon of this 
346+ Citterence is, becauſe in fines there are covenants, which though 
Cruiſe on Re- they are real in reſpect of the land, yet it is but a perſonal action, 


cov. 16. 167. 
179. 


2. Bac. Abr. greater preciſeneſs is required, that being a præcipe quod reddat, 
345. where the land itſelf is demanded, and the defendant muſt make 
2. Wilf. 116. anſwer to it. Cro. Fac. 574. 5. Co. 40. Dormer's Caſe. The 
Dowp. 351. word < liberty” properly ſignifies a right, privilege, or tranchiſe, 

| but improperly © the extent of a place.” Hi. 22. & 23. Car. 2. 


(5) Wakefield v. Hodgeſon, Cro. (c) See the caſe of Addifon v. Otway, 
Eliz. $93, See alfo the caſe of Mark v. . Mod. 250. Peſt. 233. 
Butler, Cro. Jac, 574. 


Rot. 


in which the land is not demanded ex directo; but in a recovery 


ta r A R09Ymead A V+ a 
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Rot. 225. B. R. Waldron's Caſe, and the Caſe of Baker v. 
Johnſon (a). Liberties, in Ju t of law, are incorpo- 
real ; and therefore it is abſurd to fay, that lands which are 
corporeal ſhall be therein contained. They are not permanent, 
having their exiſtence by the king's letters patents, and e 
deſtroyed by act of parliament; they may alſo be extinguiſhed, 
abridged, or increaſed; and a venire facias of à (6) h or 
franchiſe is not good; it is an equivocal word, and of no ſignĩfica- 
tion that is plain, and therefore is not to be uſed in real writs. 
Raft. Entr. 382. There is no præcipe in THE REGISTER to re- 
cover lands within a liberty, neither is there any authority in all 
the law- books for ſuch a recovery; and therefore if ſuch a ming 
ſhould be allowed, many inconveniences would follow ; for "S 
tenant to the precipe would be wanting, and the intent of the 
parties could not ſupply that. 


But BAR Tox, Serjeant, ſaid, That this recovery would paſs the 
lands in Cotton; for as to that purpoſe, there was no difference 


Lzevzn | 


Has 88. 


between 4 fine and à recovery; they are both become common 


aſſurances, and are to be guided by the agreement of the parti 

Cre. Car. 270. 276. It is true, a fine may be good of in a 
hamlet, lieu conus, or pariſh. 1. Hen. 5. pl. 7 Cro. Eliz. 692. 
Jones, 301. Cro. Jac. 574. Monk v. Butler. Yet in a (c) 
ſeire facias to have execution of ſuch fine the vill muſt be therein 
mentioned. Bro. « Brief,” 142. The demand muſt be of lands 
in a vill, hamlet, or at fartheſt in a pariſh. Cre. Fac. 574. 


* THE WHOLE CouRT was of that opinion (abſente ELL1s, 
who was alſo of the ſame opinion at the argument); and accord- 
ingly, in Michaelmas Term tollowing, judgment was given, that by 
this recovery the lands in Cotton did well paſs. 


And Nox rn, Chief Juſtice, denied the Caſe of Baker v. Fohnſon 
to be law, where it is ſaid, a common recovery of lands in a 
lieu conus is not good; and ſaid, that it had been long diſputed 
whether a fine of lands in a lieu conus was good; and in King 
James's time the law was ſettled in that point that it was good: 
and by the fame reaſon a recovery ſhall be good ; for they are 


both amicable ſuits and common afſurances ; and as they grew 


Poſtea. 
2. Roll. Abr. 


20. 
Godb, 440. 


*[ 49] 


5- Com. Dig. 


more in practice, the Judges have extended them farther, 


A common recovery is held good of an advowſon; and no reaſons 
are to be drawn from the v1/ne, or the execution of the writ of 
ſeiſin; becauſe it is net in the caſe of adverſary proceedings, 
but by agreement of the parties, where it is to be preſumed each 
knows the other's meaning. Indeed the curſitors are to blame to 
make the writ of entry thus, and ought not to be ſuffered in ſuch 
practice, Where a fine is levied to two, the fee is always fixed 
in the heirs of one of them; but if it be to them and their heirs, 
Jet it is good, though incertain; but a liberty is in the nature of 


(a) Hutton, 105. 3 and ſee ante, (6) Raſt, Ent. 267, 
41, x (c) Godb, 440. contra. 


2 lien 


1 


e 


lea ſe is deter · ti 
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ant in this caſe have found Cotton to be à vill in the liberty of Stra 
Hozune. bury; and ſo it is not i 


Caſe 31. Alford againſt Tatnel. 


If a plaintiff DGMENT acaixsT. Two, who are both in execution, 
recover for the and the ſheriff ſuffers one to eſcape; the plaintiff recovers 


eſcape ofone - againſt the ſheriff, and hath fatisfaction; the other ſhall be dif- 


other ſhali have Charged by an audita querela. | | 
exdita querela,—S, C. . Mod. 170. 12. Mod. 105. 59%, Ld. Ray, 439. 1. Com. Dig. 4614 
3. Bac. Abr. 699. . Bl. Rep. 1050. | 


* [ 50 ] | 
Caſe 32. * Oſbaſton againf{ Stanhope. | 


In debt againſt DEBT UPON BOND againſt an heir, who pleaded, that his 
an beir, if the anceſtor was ſeiſed of ſuch lands in fee, and made a ſettlement 
derber anden thereof to truſtees, by which he limited the uſes to himſelf for life, 
under 2 ferrle.. remainder to the heirs males of his body, remainder in fee to his 
ment, leaſed the OWN right heirs, with power given to the truſtees to make leaſes 
eſtate for years, for three lives or ninety-nine years. The truſtees made a leaſe of 
eee theſc lands for ninety- nine years, and that he had not aſſets præter 
— med the reverſion expectant upon the ſaid lez{e. The plaintiff replies, 
upon the Proteſtando that the ſettlement is fraudulent; pro placito faith, 

:d lese, the that he hath aſſets by diſcent ſufficient to pay him: and the 


plaintiff may defendant demurs. 


that he hath NAwDIc ATE, Serjeant, fer the defendant. The bar is good; 
afkts by diſcent; for the plaintiff ſhould not have replied, generally, that the 
16 a. by ad. defendant hath aſſets by diſcent, but thould -bave replied to the 
cent immedi. Freter. Hob. 104. Like the caſe of Goddard v. Thorlten, Yelv. 
atcly, although 170. where in treſpaſs the defendant pleaded, that Henry was ſeiſed 
the heir cannot in fee, who made a leaſe to Saunders, under whom he derived a 
_—_ 13 title, and ſo juſtiſies; the plaintiff replies, and ſets forth a long 

oF tle in another perſon, and that Henry entered and intruded : 
ASL the defendant rejoins, that Henry was ſeiſed in fee, and made a 
5. C. 3. Salk, Jeaſe ut prius; ABSQUE HOC that iniravit et fe fic intruſit : 
180. and the plaintiff having demurred, becauſe the traverſe gught to 


S. C. 1. Freem. have been direct, viz. ABSQUE HOC gued intruſit, and not ABSQUE 


* Hoc that Henry intravit, Cc. it was ſaid the replication was ill; 


e 7 MF Ref having alledged a ſeiſin in fee in Henry, which 


Carth. 129. | 
6. Co. * the plaintiff in his rejoinder had not avoided, but only by tuppoſing 


Abr. Eq. 149. an intruſicn. which cannot be of an eſtate in fee, but is properly 


— 8 after the death of tenant for life, for that reaſon it was held ill. 
775. But Puk ER TON, Scrjeant, for the plaintiff, held the replication 


hy 1 to be good. I he defendant's plea is no more than riens fer 


Prec. Chan. g9. 232. 7. Mod. 42. 10. Mod. 487. 11. Mod. 3. Cafes Temp, Talb. 220. 


2. Barnes, 136. Stra. 222. 665. $79. 1028. 1095. 1270. Ld. Ray. 53. Saz k. 344. 3. Med. 
257. 2. Vein. 248. 3. Bac. Abr. 33. 4. Bac. Abr. % . Browt's Cafes in. Chan. 247. 


diſcent; 
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ſcent ; for though he pleads a reverſion it is not chargeable, Oznacrow 
—_ it is a reverſion after an eſtate tail, and therefore the. 2 : 
pleading the leaſe is not material ; for if it were a leaſe expired, 7 

the plaintiff could not recover; and therefore the præter is 

wholly idle and inſignificant, of which the plaintiff ought not to 
take notice, becauſe the lands which come under the preter #* [ 51 1 
are not chargeable. The plaintiff hath traverſed, as he ought, 5 
what is material, and is not bound to take notice of anything 


more. | 
Tut wHoOLE Cour was of that opinion, and held the præter 
idle, and the general replication good : and judgment was given 
for the plaintiff (a). 


(2) See 29. Car, 2. 6 3. £10. & 13. apd 3. & % U U ne I4. 


Prince againſt Rowſon, Executor of Atkinſon. Caſe 33. 


EXECUTOR de fon tort cannot retain, The defendant in this Executor de fon 
caſe pleaded, that the teſtator owed his wife dum ſola eight tt cannot re- 

hundred pounds, and that he made his will; but doth not ſhew tin for bis own 
that he was thereby made executor; and therefore having no title 

he became EXECUTOR de ſon tort :—for which cauſe his plea was 3: V"*+ 130. 

held ill ; and judgment was given for the plaintift (5). — og 

5. Co. 30. Yelv. 137. Meor, 5279. Godb. 216. 1. Mod, 128. 208. . Vern. 147. 


Prec. Chan. 179. 12. Mod, 441. 471. Stra. 1106. 2. Term Rep. 97, 597. ; and ſee the 
Caſe of Curtis „ Vernon, 3. Term Rep. 537. _ w_ ; 2 


00 See 43. Elim, c. 3. 


Norris againſt Palmer. Caſe 34. 


FHE PLAINTIFF brought an action on the caſe againſt the de- An aon in 
fendant, for cauſing him falsd et malitiosè to be indicted for a the nature of 
common treſpaſs in taking away one hundred bricks, by which 2 hes 
means he was compelled to ſpend great ſums of money, and that , — 
upon the trial the jury had acquitted him. — The defendant de- perten to be 
murred to the declaration. — _ 
BARRELL, Serjeant, for the defendant, ſaid, That the action indifted for 
would not lie; and for a precedent he cited alike judgment in the treſpaſs. | 
caſe of Langley v. Clerk in the king's bench, Trin. 1658; in x, Roll, Abr. 
which action the plaintiff was indicted for a battery with an in- 112. 
tent to raviſh a woman, and being acquitted brought his action: F- N. B. 116s 
and the Court after a long debate gave judgment for the plaintiff ; ** 
but agreed that the action would not lie for a common treſpaſs, as On 306, of 
if it had been for the battery only; but the raviſhing was a great .. Roll, Abr. 
ſcandal, and for .that reaſon the plaintiff recovered there : but Ix | 
8 . . - 8 „Jones. 1 
_ is an ordinary treſpaſs, and therefore this action will not e 
1. . 
Cro, Car, 291. 10. Mod. 145. 209. 219. 12. Mod. 4. 208. 257. 273. $55» Stra. — 
Ld, Ray. 377. 381, 1. Salk. 14+ . Com. Dig. 157. 2. Will. 302, 2. Term Rep. 235+ 
4 Term Rep. 247, Bu 
et 
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Noni But PruBERTOx, Serjeant, held, that the action would lie, be. 
againſe. * cauſe it was in the nature of a conſpiracy, and done falſely and 
Perus. maliciouſly, knowing the contrary, and thereby the plaintiff was 
| put to great charges; all which is confeſſed by the demurrer, 
ET 62 ] * And the caſe cited on the other fide is expreſs in the point; for 
L the Court in that caſe could take notice of nothing elſe but the 
battery; for the intent to raviſh was not traverſable, and there- 
fore it was idle to put it into the indictment. It is now ſettled, 
that an action on the caſe will lie for @ malicious arreſt where there 
is no probable cauſe of action (a); and this caſe is ſtronger than 
that, becauſe in the one the is only put to charges, and in 
the other both to charges and di for which he hath no re- 

medy but by this ation. 


Tux Cour agreed, that the action would lie after an acquit- 
tal upon an indictment for a greater or leſſer treſpaſs : the like for 
citing another into the ſpiritual court without cauſe. F. M B. 
116. D. 7. Edw. 4. pl. 30. 10. Hen. 4. Fitz. Conſpiraty,” 
21. 13. 3. Edw. 3. pl. 19. 


I be defendant's counſel conſented to waive the demurrer, and 
plead, and go to trial. ; 


(a) Hob. 267. Comyns, 190. 1- Salk, 14. Cro. Elz. $36. Lutw, 
i Lutw. 68. Sed wide 3. Lev. 210. 1570. 


Cale 35 The King againſt Turvil. 

ee eee UARE IMPEDIT. The king was intitled to a 

Md ar be. tion by the ſtatute of 31. Eliz. c. 6. becauſe of a ſimoni- 
fice on being acal contract made by the rightful patron, and he accordingly did 
intitled io it preſent. Then comes the 8 of general pardon 21. Fac. 1. c. 35. 
by » fimoniacal by which under general words (it was now admitted) thar ſimony 
—— man Was pardoned; in which act there is a beneficial clauſe of reſtitu- 
not be removed, tion, viz. © The king giveth to his ſubjects all goods chattels, 


though the ( debts, fines, iſſues, profits, amerciaments, 
_ is par- « ſums of money forfeited by reaſon of any offence, &c. done.” 


8. C. 1.F The queſtion was, Whether the king's preſentee or the patron 
97. had the better title! | te? 
| 3 4 This caſe was only mentioned now, but argued in Michaelmas 


1. Saund. 362. Term following by JoxEs, Serjeant, that the king's preſentee is 


x. Lev. 120. jntituled. He agreed that ſimony was pardoned, but not the con- 
0 


8. Mod. 6. 18 ; 8 5 : 
ACM 7 ſequences thereof; for it is not like the caſe where a ſtroke is 


365. $05: given at one time and death happens at another: if the ſtroke, 


11. Mod. 235. Which is the firſt offence, is pardoned before the death of the 


12. Mod. 119. party that is a pardon likewiſe of the felony ; for it is true, the 


Fitzg. 30. 37. ſtroke being the cauſe of the death, and that being pardoned, all 
pr: 25 5 the natural effects are pardoned with the cauſe (). But legal con- 
1 19 ſequences are not thus pardoned ; as if a man is outlawed in treſ- 
LA. Ray. 26. pals, and the king pardons the outlawry, the fine remains, 6. Ew. 
336. (6) Ste the caſe of Cuddington v. Caſe, Cales in Crown Law, 362. 

3. Bac. Abr. Wikins, Hob. 67. 82. aud Reilly's 

807. 810. . - 4. 


orfeitures, and 


ß m a r 


Trinity Term, 2. Car. 2. In C. B. 
4. þl. 9. 8. Hen. 4. pl. 21. 2. Roll. Ar. 179. In this act of par- 
don, there are words of grant, but the preſentation is not within 
the clauſe of reſtitution ; for it is an intere/t and not an authority 
veſted in the king, and therefore a thing of another nature than 
what is intended to be reſtored ; becauſe it is higher, and ſhall 
not be compreheaded amongſt the general of goods and 
chattels, &c. which are things of a lower nature, and are all in 


the perſonalty, Cro. Car. 354. 


ConyERs, Serjeant, argued for the title of the patron, and 
ſaid, that there were three material clauſes in this act.—Fixs e, 
A pardon of the offences therein mentioned in general and par- 
ticular words.—SECONDLY, That all things not excepted ſhall be 
pardoned by general words, as if particularly named. —Tr1zDLY, 
The pardon to be taken moſt favourably for the ſubject; upon 
which clauſes it muſt neceſſarily follow, that this offence is par- 
doned, and then all the conſequences from thence deduced will 
be likewiſe pardoned ; and fo the patron reſtored to his preſenta- 
tion, for all charters of reſtitution are to be taken favourably, 
Pl. Com. 252. The preſentation veſts no legal right in the pre- 
ſentee; for in the caſe of the king, it is revocable after inſtitution 
and before induction, Co. Lit. 344 b. So likewiſe a ſecond pre- 
ſentation wili repeal the firſt, Rolls, 353: And if the king's pre- 
ſentee dies before induction, that is alſo a revocation. If therefore 
the party hath no legal right by this preſentation, and the king b 
the ſimony had only an authority to preſent, and no legal intere 
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Tux Kine 


againſt 
Turvit. 


veſted, then by this act he hath revoked the preſentation, and e 


right patron. is reſtored to his title to preſent. 


Tux Cour were all of opinion (abſente ELLIS), That the 
king's preſentee had a good title, and by conſequence the patron 
bad no right to preſent this turn; for here was an intereſt veſted in 
the king ; like the caſe where the king is intitled to the of 
a fel 2 by inquiſition, and then comes an act of indemnity, 
that ſhall not diveſt the king of his right. But where nothing 
veſts before the office found, a pardon the inquiſition ex- 
tinguiſhes all forfeitures, as it was reſolved in Tomb's Caſe (a). 
So if the pardon, in this caſe, had come before the preſentation, 
- the had been reſtored fatu quo, c. The king can do no 

* biſhop is to do the reſt; neither is the preſentation re- 
voked by this It might have been revoked by implication in 
ſome caſes; as where there is a ſecond preſentation; but ſuch a 
general revocation will not do it. 4 


JopcmtxT was given for the plaintiff, and a writ of error 
brought ; but the cauſe was ended by agreement. 


(a) See alſo g. Co. 110. 3. Inſt, 54, 1. Hawk, P. C. 104 2. Hawk, P. C. 
1. Sid. 155, 1. Saund. 362. 3. Mod. $59, 


* 
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In C. B. 


Trinity Term, 27. Car. 2. 


Cate 36. Hill againff Pheaſant. 

If a perſon loſe A N ACTION OF DEBT was brought upon the ſtatute of 16. Car. q, 
Sol. atonetime, 7. made deceitful and diſorderly » Which 
tor which Os, That if any perſon ſhall play at A than 
ind vol. mere © for ready » and ſhall loſe any ſum, or other thing played 
to the ſame per- ( for, — the ſum of one hundred pounds, at any one time or 
fn mtr © meetings upon ic, and ſhall not then pay the ſame ; that all 


perſon winning 
that the py won e at cne meeting, 
another meeting w. 


as C. 1. Freem. 

— Tbe like caſe was in the king's bench, Trinity Term, 28. Car. 2. 
= pion Roll 1230. between NP ard Roſſender (a) ; and i in ede 
1. Vent. 253. 1 Term following, this caſe was argued. 

— 2 = Taz Court was divided: which the plaintiff perceiving, de- 


8. Mod. 6. 175. fired to diſcontinue his action. But the better opinion was, that 


. 57 3 was not within the ſtatute ; though if it had been pleaded, that 
187. e ſeveral meetings were purpoſe! appointed to clude the ſtatute, 
12. Mod. 220, it might be otherwiſe (5). R 


Scra. 495- 1159. Ld, Ray. 1034. 2. Wilf. 309. 4. Com. Dig. $00. 2. Bac. Abri 641, 
1. Term Rep. 36. 2. Term Rep. 610. 3. Term Rep. 693. 


(a) The caſe of Edgeberry v. contract within the meaning of the 
Roſſender was an action to recover 


A traverſe a »- 


+. amr a 


Ld. Ray. 356 . 


money won at a horfe-race. The cafe 
| was, That articles were made for horſe- 
— by which it was agreed, that 
A fhouid rum their borſes on the 
ET eee eden the 
third of July for fifty pounds more, 
amd on the fixthof July for fifty pounds 
more, The action was brougtit for the 
ficſt fifry, The defendant pleated, that 
there were one hundred pounds mere 
won at the ſame time upon troſt Tur 
Cover were of opinion, that this was a 


17. Car. 2. c. . ; for though the race 
was to be run at feveral days, yet it 
being purſuant to the original agreement, 
which included all, it was juſt the ſame 
as if the three heats of the race had 
been on the fame day. 8. C. 1. Freem. 
200. 358. 421. 1. Lev. 94. Sec allo 
Hudſon v. Maling, 3» Keb. 671. 
1. Freem. 432. 

(5) But all ſcexrities for money by 
gaming are void, 9. Aen. c. 14, Ser 
2. Burr. 2 and the caſe of 
Lowe v. W Douyl. 736. 743 · 


Calthorp againff Heyton. 
i»; REPLEVIN. The defendant avowed, For that the king, — 
ing ſeiſed in fee of a manor, and of à gr 


parcel of the manor, 


granted the inheritance Ban 2” ug 


ing 3 pounds rent to be yearly iſſuin 
alledges a grant of the grange from Sir 


out of the whole; 
. W. (who claimed 


under the biſhop) to his anceſtors infee; in which grant there was 


this clauſe, viz. «If the grantee or his heirs ſhall be | 


egally charg- 


5 by diſtreſs, or with * rent due to the king or his ſucceſſors, 


Trinity Term, 24. Car. 2. In C. B. [51 


upon account of the ſaid grunge, that then it ſhould be lawful Carrnone . 
« for them to enter into Blackocre, and diſtrain till he or they . 

« be ſatisfied.” And afterwards the grantee and his heirs were, 
upon a bill exhibited againſt them in THE EXCHEQUER,, decreed 
to pay the king four pounds per annum, as their proportion out 
of the grangs, for which he diſtrained, and fo juſtified the taking. 
The plaintiff pleads in bar to the avowry, and traverſeth, that 
the defendant was lawfully charged with the faid rent ; and the 
defendant demurred. | 


BALDWIN, Serjeant, maintained the avowry to be good, 
having alledged a legal charge, and that the bar was not good; 
for the plaintiff traverſeth, quod defendens eft legitima modo oneratus; 
which being part matter of law, and part likewiſe matter of fact, 
is not good; and therefore if the decree be not a legal charge, the 
plaintiff ſhould have demurred. | 

But SEgYs, Serjeant, on the other fide, argued, That the a 
is not good, becauſe the defendant hath not ſet forth a legal 
charge, according to the grant, which muſt be by diſtreſs, or - 
ſome other lawful way, and that muſt be intended by fome execu- 
tion at common law ; for the caactus fuit to pay, is not enough; 
a ſuit in equity is no legal diſturbance, Mer 559. The fame 
caſe is reported in 1. Brownl. 23. Selby u. Chute, Beſides, the 
defendant doth not ſhew any proceſs taken out, or who were 
parties to the decree ; and 1 Tn in the Caſe of a biſhop is 
not good, for he muſt? paſs it by b 

Nox rn, Chief Juſtice, and THE wHoLE Court: A rent in 
the king's Caſe hes in render, and not in demand, and after the 


Hav ros. 


' rent-day is paſt, he is oneratus. And the decree is not material 


in this caſe; for the Charge is not made thereby, but by the 
reſervation, for payment whereof the whole grange :s chargeable. * 
The king may diſtrain in any part of the land; he is not bound 
by the decree to a particular place; that is in favour only to the 
purchaſor, that he ſhould pay no more than his proportion. As 
to the gue eſtate, the defendant hath admitted that, by ſaying 
bene et verum «ft that Sir M. M. was ſeiſed. The traverſe 


is ill. 


And judgment was given for the avowant. 1 63 
| 5 


Vaughan againſt Wood. Caſe 38. 

RESPASS rox TAKING BEEF. The defendant pleads a A cuſtom 
cuſtom to chooſe ſuperviſors of victuals at a court leet ; that chuleſupervſors | 
he was there choſen; and having viewed the plaintiff's goods, _ 3 
found the beef to be corrupt, which he took and burned. —— is guods 


The plaintiff demurs, For that the cuſtom is unreaſonable; 8. C. ;. Mod. 
and when meat is corrupt and ſold, there are proper remedies at 202. 
law, by action on the caſe, or preſentment at a leet, 9. Hen. 6. mo Jac. $55. 
Pl. 53. 11. Edw. 3. pl. 4. 6. | main 


| Raym. 232+ - 
8. Med. 297. Ld. Ray. 2163. 1, Com. Dig. Copyhold"* (S 6). — Term Rep. 225. 
ud | 


Trinity Term, 25. Car- 2. In C. B. 


Vavenay But THE CourT held it a good cuſtom; and judgment was 
given for the defendant; THE CHIEF JUSTICE being not clear 
| in it. | 


Caſe 39. Chapter of Southwell again/? Biſhop 5f Lincoln. 


A leaſe of the UARE IMPEDIT. The queſtion upon pleading was, 
— Whether the grant of the next avoidance by THE CHAr rex; 
ter that bath no Was good or not to bind the ſucceſſor ? . Feu 8 
De The doubt aroſe upon the ſtatute of 13. Eli. c. 10. which 
Stute 13. Ei. Was objected not to be a public act, becauſe it extends only to 
c. 20. is a pub- thoſe who are eccleſiaſtical perſons; or if it ſhould be r a 
be a&. a public law, yet this is not a good grant to bind the ſucceſſor; 
S.C. 1. Mod. ct. 4 i ; : 

+ <1: * for though the grant of an avoidance is not a thing of which any 
3 "le profit can be made, yet it is an hereditament within the mean- 
Co. Lit.45. ing of that ſtatute ; by which, among other things, it is enacted, 
| $25. 347 (e all grants, &c. made by dean and chapter, &c. of any 
2 & lands, tithes, tenements, or hereditaments, being parcel of the 
Jas. 5 poſſeſſions of the chapter, other than for the term of twenty - 
Hard. 326, © one years, or three lives, from the time of the making the ſaid 
2. Leon. 308. ©. grant, ſhall be void.“ 

_ 2 SY But it was agreed, by THE Cour, to be a general law; like 

3. Bac, Abr. the ſtatute of non-refidency, which hath been ſo ruled; and that 

353+ 391» 392+ this preſentment or grant of the next avoidance was not 

© Peer, Wms. hbecauſe it was made by thoſe who were not head of the corpora- 

Det. 573. tion; and it muſt be void immediately, or not at all: and judg- 
ment was given accordingly. - 

*[57) 


Caſe 40. 7 Threadneedle againſt Lynam. 


A leaſe made THERE being two manors uſually let for 671. 18. 5d. by the 
year, a biſhop lets one of them for twenty-one years, reſerv- 
than the ons ing the whole rent. bane” 

rear is reſerved, And, Whether this was a good leaſe within the ſtatute of 
8. C. 1 Mod. I. E/iz. c. 19.? was the queſtion; which depended upon the 
203. l conſtruction of the words therein, viz. *All leaſes to be void 
8 C.Pollex.r76. © upon which the old accuſtomed rent is not reſerved ;” and here 
8. C. 1. Freem. js more than the old rent reſerved ; and this being a private act is 


xg 165. to be taken literally. 
— | | 


G „ K. Nonrn, Chief Juſtice, agreed that private acts which go to 
192. 372+ 553- one particular thing are to be interpreted literally ; but this ſtatute 
_ 411. Extends to all biſhops, and ſo may be taken according to FN 
431. 596.511. and therefore HE, and WYNDHAM and Arkixs, 7uftices, held 
748. leaſe to be good. —But this caſe was argued when V AUGHAN was 
— 29% p77 : | 
1 Peer, Wan yer £ e and RE, and 8 Juſtice, were of another 
— Chan. 124. 8. Mod. 249. 12. Mod. 249. 486. Gilb. Fq. Rep. 45. Stra. 120. 
3. Com. Dig. 233. 3+ Bac. Abr. 364- Dougl. 565. 3. 3. Term Rep. 665. 
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*Thorp againſt Fowle. Caſe 41. 


OTE, In this caſe Tye CoukT faid, That ſince the wo more cots 
ſtatute of Glouceſter, which gives no more Coſts than than damages. 


damages, it is uſual to turn treſpaſs into caſe. 


Cooper againff Hawkeſwell. Cafe 42. 
I AN ACTION UPON THE CASE for theſe words: I dealt Words. 


« not ſo eas, ys ou when you ſtole a {tack of my corn: g, Mod. 24. 
* l 


—?ER CURIAM, ion lies. 290. 371. 

10. Mod. 197. 
11. Mod, 61. 66. 12. Mod. 307. 344. 420. 397. 1. Barnes, 340. Strange, 142+ 304» 
Ld, Raym, 813. 


Eſcourt againſt Cole. 5 Case 43. 


IN ACTION ON THE CASE FOR wonps laid two ways, the Words. 
laſt count was cumgue etiam, which is but a recital ;—and 
DUBITATUR whether good. 


Vor. II. E S dap 


nn 
* 


nr nee... 


Michaelmas Term, 27. Car. 2. In C. B. | 


HE six MoNnTHs in which, by the ſtatute 2. & 3. Edu. 6, 
c. 13. ſ. 14. the ſuggeſtion for a prohibition is to be proved, 


Dougl. 463- 2. Bl. Com. gt. It u 
faid, however, that where a ftatute 
ſpeaks of fix months in a matter which 
concerns ecrlefraſtical affairr, they thall 
be computed by calendar months, 1. Com. 
Dig. Ann.” (B); but this exception 
to the general rule ot law ſeems confined 
to the caſe of a lapſe in quare impedit, 
Co. Lit, 135. b. Cro. Jac. 166, 167, 


As to the aſſault and battery the defendant pleads not guilty; 


Caſe 44. Sharp againſt Hubbard. 
The fix months 
proving of a 
0 muſt be reckoned according to the calendar months; and it is fo, 
- according to Computed in the eccleſiaſtical court (a). 
the Calendar, 
Hob. 179. (a) 2. Roll. Abr. 521. Hob. 179. 
Strange, 652, Lit. 19. accord. . But in 4. Mod. 186. 
it is ſaid, that the computation ſhall be 
by hkmar months. See alſo that a month 
is regularly accounted in law twen'y- 
eight days, Co. Lit. 135 2 Roll. 
Abr. 521, 522. 6. Co. 62. Cro. 
Jac. 167, Cro. Eliz. 835. 4. Mod. 
95. Skin. 314. Stra. 446. 652» 
3- Burr. 2455. 1. Com. Dig. 357. 
Caſe 45. Crowder againſt Goodwin. 
Proceſs of an A SSAULT AND BATTERY, AND FALSE IMPRISONMENT, 
inferior court, 
3 fervien- nd-as to the impriſonment he juſtiſies by a proceſs out of an 


without ſaying inferior court—And upon demurrer theſe exceptions were taken 


miniſtro curiæ, 


*[ 59] 


Proceſs from an 


inferior court 
returnable at 
the next court, 


tioning a dey 
Certain, is 


Dyer, 262. 
Cro. Jac. 314. 
Raym. 204. 


Proceſs on a 
plaint in an 


inferior court is 


good, although 
it do not ſtate 
plaintiff, 

6. Co, 54. I. 


to his plea : 


* FiksT, The defendant hath ſet forth a precept directed 
ſervienti ad chavem ; and it is not faid miniftro curiæ.— 
To this exception it was anſwered, That a precept may be directed 
to @ private perſon ; and therefore ſervienti ad clavem is well 


SECONDLY, It was to take the plaintiff, and have him ad 


proximam curiam; which is not good ; for it ſhould have been ona 
day certain, like the caſe of Adams v. Flythe (a), where a writ of 
without men - error was brought upon a judgment in debt by u dicit in an 
inferior court; and the error aſſigned was, That after imparlance 
a day was given to the parties till the next court; and this was 
x. Roll. 434 held to be a diſcontinuance, not e a day certain.ä— To this 


Oro. Car. 254. exception it was ſaid, That it is likewiſe well ſet forth to have the 


plaintiff ad proximam curiam; for how can it be on @ day certain 


when the Judge may adjourn the court de die in diem. 
2. Zulſt. 36. 1. Mod. 81. 1. Freem. 319. Cowp. 21. 


TarsDLY, It is not faid ad re/denderd. alicui.— Rut as to this 


exception it was anſwered, That © ad reſpendendum, although 
it is not ſaid © alicui, is good, though not fo formal; and it is no 


fort in the officer ; but it is to be intended that he is to anſwer 
the name of the the plaintiff in the plaint. | 


2 75 (#) Cro. Jac, 821. 


FouRTRLY, 


foam A << oOEoa3aÞ cc amt © .Tc oc 


FouxTHLY, Nor that che action aroſe infra burgum. — A juſidea- 

But to this it was anſwered, That the defendant ſets forth that he gon under 
did enter his plaint ſecundum conſuetudinem curiæ burgi ; and when proceſs from an 
the plaintiff declared there, he ſhewed that the cauſe did ariſe inferior court is 
infra juriſdictionem. A plaint is but a temembrance, and muſt be 1 
ſhort, Raftal, 32 1. 3 and when it is entered the officer is excuſed; that 5 x 
for he cannot tell whether it is ina jur:/&1710nem or not. of the plaint 

aroſe within the jurifdition—Ante, 29. Poſt. 195. Lilly, 195. Lev. Ent. x76. 2. Lutw, 
914. 2. Lev. 81. Ld, Ray. 230. Cowp- 29. 2. Com. Dig. 615. 3. Term Rep. 183. 


FirTaHLY, The precept is not alledged to be returned by the 
officer. And as to this exception it was ſaid, That the officer is bop ae 
not puniſhable he do not return the writ. The end of treſp«ſs under 
the law is, that the defendant ſhould be preſent at the day; and if Proceh from an 
the cauſe ſhould be agreed, or the plaintiff give a releaſe when the i. dat uses 
2 is in cuſtody, no action lies againſt the officer if he be t aedge hat 
detained afterwards, the officer re- 
turned the 'writ,—2, Roll, Abr. 563, 5, Co. 90. Lane, $2, 1. Salk. 409» 12. Mod. 394. 
and ſee the Caſe of Rowland v. Veale, Cowp, 20. in point. 


Tux Cate JvsTiIcE doubted, that for the ſecond exception An officer is 
the plea was ill, forit ought to be on 4 day certain, and likewiſe due a- 
it ought to be alledged ira juridictionem. 8 — 

But THE OTHER THREE JUSTICES held the plea to be rior court, al- 
in enmibus ; and ſaid, that the inferior court had a friction — 


iſſue out a writ, and the officer is excuſable the cauſe of not ariſe wichin 
action did not ariſe within the juriſdiction, which ought to be weinte tea. 
ſhewn on the other fide. Paſt. 193. 


And fo judgment was given for the defendant. | Cowp, 18. 
A | *[ 60] 
7 8 
* Snow and Others againſt Wiſeman. Caſe: 465. 
'P RESPASS FOR THE TAKING OF HIS HORSE. The defendant If the defendant £ 
pleads, that he was ſeiſed of ſuch lands, and intitles himſelf to levee ing of 
an heriot. The plaintiff replies, that another perſon Was jointly rhereon roftifies 
ſeiſed with the defendant, et hoc paratus eff verificare. e de- for a heriot, and 
fendant demurs generally, Becauſe the plaintiff ſhould have tra- the plaintiff we- 
verſed the ſole ſe * | | | plies, that . 
was jointly 


But it was faid for him, that the ſole ſeiſin need not be traverſed, ſeiſed with him, 
becauſe the matter alledged by him avoids the bar without a tra- Mmuftrravericy 
verſe. In a ſuggeſtion upon a prohibition for tythes, the plaintiff 232 
entitled himſelf by preſcription under an abbot, and ſhews the fig, or it will 
unity of poſſeſſion by the ſtatute of 31. Hen. 8. c. 1. by which the be bad on de- 
lands were diſcharged of tythes. The defendant pl that the murrer, 
abbey was founded within time of memory, and confeſſeth the 8. c. 1. Freemy 
unity afterwards ; and the plea was held good; for he need not 203. 
traverſe the preſcription, becauſe he had ſet forth the foundation Pot. 268. 
of the abbey to be within time of memory, which was a ſufficient Psd 20, 
1+ Leon. 77. 43. Yelv. 231. 1. Sid, 300, Savil, 86. Cro. Jac. 221+ Stra. 444+ 818. 837. 
IA. Ray. 238, 3. Mod. 318. 3. Wl OE: 4+ Fats ANT, 2%, F5o 1 

| 4 av 


But ſte the 16. 
& 17. Car. 3. 
c. 8. and the 
4-4 5. A. 
c. 16. 


1.611 
Caſe 47. 
By the common 
law corn in 
itaves could 
not bediftrained 
for rent. 


+ $. C. r:Freem. 
201. 


18. Hen, 3. 
FE "WE; 
2. Hes. 4. 

pt. 15. 

- TT. 5 
pl. 1 

22. Eaw. 4. 
Pl. 50. 

Co. Lit. 47. 


Roll. Abr. 667. 


ment; and upon 


Prec. Ch. , 8. 
| 662. Stra. 717. $51. 1040-1272, Fort. 361. 2, Bac. Abr. 108. 


Michaelmas Term, 27. Car. 2. In C. B. 


avoiding the plaintiff*s title, Tel. 31. The plaintiff therefore 
having faid enough in this caſe to avoid the bar, if he had tra- 
verſed it alſo it would have made his replication naught, like the 
caſe of Bedell v. Lull (a); where, in an ejectment upon a leaſe 
made by Elizabeth, the defendant pleads, that before El:zabeth had 
any thing in the lands, James was ſeiſed thereof in fee, and that 


it deſcended to his ſon, and fo derives a title under him, and that 


Elizabeth was ſeiſed by abatement. The plaintiff confeſſes the 
ſeiſin of James, but that he deviſed it to Elizabeth in fee; and 
makes a title under her ABS$QUE HOC that ſhe was ſeiſed by abate- 
a demurrer the replication was held ill, becauſe 
the plaintiff had made a good title before the deviſe to James, and 

fo need not traverſe the abatement. | " #0 


Taz Cater JUSTICE held, that the — of a traverſe where 
neceſſary is matter of ſubſtance, and the concluding with hoc pa- 
ratus eſt verificare, when it ſhould be et hoc petit quid inquiratur 


per patriam, or de hoc ponit fuper patriam, or vice verſa, is mat - 


ter of ſubſtance, and the wanting a traverſe is of the ſame nature; 
and here the traverſe of the ſole ſeiſin is neceſſary, becauſe it is 


" ifſuable: and of the ſame opinion were the other Judges (abſente 
ELLIS); and therefore judgment was given for the 


(a) Cro. Jac. 221, 


* Wilſon agcinf Ducket. 


'T RESPASS FOR THE TAKING OF HIS CORN. Thedefendant 

pleads not guilty to all but three hundred and ſheaves 
made into ſtacks, which the defendant diſtrained for rent and ſer- 
vices in arrear due to him. The plaintiff demurs, For that they 
could not be. diſtrained in ſheaves : a diſtreſs of them is lawful 
damage fraſant, or in a cart for rent, but not here. 


Joxts, Serjeant. It is t, becauſe nothing is to be diſtrain- 
ed but what may be known and returned in the condition as 
when taken; and therefore @ replevin will not lie of money out 
of a bag or cheſt; and in this caſe the corn cannot be returned in 
pn becauſe a great deal may be loſt in the carrying 

it home. 4 


And of that opinion was ALL THE Cour (a). 
2. Vern. 129. 131. Comyns, 204. 10. Mod. 265. 12. Mod. 216. 397. 658+ 


4 leaſe, or contract, whatſoever, 


(«} But now by 2. Will. & Mary, 
c. 5. . +» Any perſon having rent in 
* arrear and due, upon any demiſe, 


» may 
7. ſeize and ſecure any ſheaves or cocks 


4 of corn, or corn looſe or in the ſtraw, 
© or hay lying or being in any barn or 
* granary, or upon any hovel, ſtack, or 


1 rick, or otherwiſe upon any part of the 
4 land or ground charged with ſuch 
& rent, and to lock up or detain the 


- & fame in the place where the ſame 


* ſhall be found, for or in the nature of 


« a diſtreſs, until the ſame ſhall be re- 
« plevied, upon ſuch ſecurity as de- 
« ſcribed in the act; and in default of 
« replevying the ſame, &c. the ſame 
« may be ſold ; fo as ſuch corn, grain, 
« or hay, be not removed to the damage 
« of the owner out of the place where 
4 the fame ſhall be found and feized ; 
« but be kept there (as impounded) 
« until the ſame ſhall be replevied, or 
« ſold in default of replevying the ſame, 
& within the time mentioned. 


Michaelmas Term, 27. Car. 2. In C. B. 


Curtis againſt Bourn. Caſe 48. 
1* WASTE) one tenant in common brings an action of waſte, in can. 
alone. ; mon ne d not 
The queſtion, upon the pleadings, was, Whether he ſhould Jn an ation 
rot have joined with his companion ? $. C. 3. Keb. 


ScROGGs, Serjeant, for an authority that they ſhould join in 735+ 775+ 97% 
this action, cited 2. Roll. Abr. 825. pl. 11. where it is faid, that — 
if a reverſion be granted to two, and the heirs of one of them, Co. Lit. 197. b. 


yet they muſt join in an action of waſte. — 2p» - 


PEMBERTON, Serjeant, anſwered, That Rolls cited that caſe 12. Mod. 36. 
in his Abridgment out of the 1. In. 53. which ſeemed to be the 96. 301. 657. 
opinion of Lox p Coke, grounded upon the authorities there . Ray. 341. 
cited in the margin, which he faid did not warrant any ſuch opi- 77G. pig. 
nion. The difference upon the Books is, Where one tenant in 11. 
common demands an intirety, the writ ſhall abate; and therefore 
in the caſe of Hill v. Hart, where the 12 only a third 
part of a reverſion in common, it was held that he ſhould not have 
an action of waſte alone, becauſe it would be very inconvenient *[ 62] 
77 ˙ 1 CES It is 
true, the join in the perſonalty, where are to be re- 

— they ſhall always ſever in the realty; and therefore in 

this caſe, waſte, being a mixt action, and favouring of the realty, 

that being the more worthy, draws over the —— 

therefore the action by one alone is good; but if they had made a 
leaſe for years, then they ſhould have joined in an action of waſte, 


And of that opinion was THE WHOLE COURT, 


Anonymous. ? Caſe 49. 


Tk queſtion was, Whether tout temps pri is 2 good plea, To taps priſs 
after a general 1mparlance ? —— 


And though it was objected, that the difference is, that the de- 12. ed. 307+ 
fendant after imparlance ſhould not plead any thing contrary tothe 2.2. Fa. 
matter in the declaration to which he had imparled ; as baſtardy +9. +47. 
to an action brought by an heir, &c.; yet THE CourT were all 5. Com. Dig. 
of opinion, that the plea was not good, becauſe it is inconſiſtent © Fieader,” 
with the imparlance; for petit licentiam interloguendi, is no more . Neal. . 
in Engliſh, than for the defendant to fay, I will tale time and re- Li. Ray. x54 
ſalve what to do; which is contrary to being always ready. Com. Prac. 15 3. 

E 3 | HIL AR ler. Frac. 190. 


— „„. nn ot 


* . Aw — g - 5 - — 7 y 6 4 2 : 1 — 
12 F W Wc : —_— . 
Pr Co. 


- wwe ea than . . 3 4 p y f 4 * * 8 2 4 — 


. EO ah n 
9 * o 2 . awe; e o 
| \ — BY wa . 8 * — 


HILARY TERM, 


The Twenty- Seventh and Twenty-Eighth of 
Charles the Second, 


, 


I N 


The Common Pleas, 


Sir Francis North, Knt. Chief Tuſtice. 

Sir Hugh Wyndham, Kt. 

Sir Robert Atkins, Kut. Fuſtices, 

Sir William Ellis, Kut. 

Sir William Jones, Kut. Attorney Generaz. 
Sir Francis Winnington, Kut. Solicitor General. 


| | 
wo *[63] 
® Stubbins againf Bird and Others. Caſe 50. 


N AN ACTION OF TTROVER AND CONVERSION, the plaintiff 17 a Pen con- 


declared for taking fix hundred load of ore. | AR 


The defendant pleads, That the plaintiff never had any thing in ut m. .f 
the ſaid ſix hundred load of ore, niſi conjunctim et pro i Aru ans at bis 
two others ; and fo concludes in abatement. rap ay oe 
The plaintiff replies, That J. K. was failed in for of a doſe, in N en 
which this ore was digged ; and being fo ſeiſed, he died; after whoſe , SPY 
death the faid cloſe deſcended to A. and B. his two daughters and 8. C. 1. Mod. 
co-heirs ; and that the plaintiff married one of them, and the 22 
other was alſo married: and fo the plaintiff and the other huſband 2. Lev. 312. 
and their wives were ſeiſed in right of their faid wives of this © * 
cloſe: That afterwards, and before the action brought, two "ae 4 
thouſand loads of lead ore were digged out of the faid . * 
laid there in heaps; and then a partition was made by deed of the 8 Mod. 43. 
ſaid cloſe and the ore, and one thouſand loads were allotted to one 10. Mod. 112. 


192. 
12. Mod. 503. Gilb. Eq. Rep. 251, 252. Ld. Ray. 128. 4337. 393. 694. $17. 1018. 220k 
1, Bac, Abr. 15. 4. Bats Ads. 90- : 0 N 20 In IE : 

| E 4 f&ſter 
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STrvuzz1ms ſiſter and her huſband, and the other thouſand loads were allotted 
Jani to the plaintiff; per quod he became ſolus poſſeſſionat. of the ſaid 
8 one thouſand loads in ſeveralty; and being ſo poſſeſſed, the defen- 
| dant found fix hundred loads, parcel of the ſaid one thouſand loads, 
and converted it; ABSQUE Hoc that the plaintiff had any thing 
after the partition conjuntdtim with any other perſon. 


The defendant rejoins, That at the time of the converſion the 
plaintiff had nothing but canjunct im with the other, as before. 


The plaintiff demurred, For that the defendant ought to have 

traverſed the partition; for though the poſſeſſion was joint, the 

*[ 64 ]* partition had made it ſeveral, by which the joint poſſeſſion * was 
confeſſed and avoided, and therefore the traverſe good; like the 

rule laid down in Hab. 104. in Digby v. Fitzherbert, T reſpaſs 

tali die, the defendant confeſſes it, but pleads a releaſe of all ac- 

tions, and traverſeth all treſpaſſes after; ſo here the plaintiff bath 

traverſed the joint poſſeſſion after the partition. —SECOyDLy, 

The dee is @ departure from the plea, which is, that the 
plaintift never had any thing but jointly with others ; and the 
rejoinder is, that at the time of the converſion he was jointly poſ- 
ſeiled ; which is a manifeſt difference in point of time, and ſuch 
as will make a departure: 33. Hen. 14. Bro. (Departure, 28. 13. 


x. Roll. Rep, HoPKiNs, Serjeant, for the defendant, argued, That the re- 
20. IT plication was ene 1 for he Plan therein had alledged a 
lg 2 309. n deed, and doth not ſay, ic in curid prolatd. And in 
693. — 2968. all caſes where a man pleads a deed by which he makes himſelf 
either party or privy, he muſt produce it in court: as where the 
defendant juſtifies in treſpaſs, that, before the plaintiff had any 

thing, one Purifie was ſeifed in fee of the place wHERE, &c. and 

by indenture, &c. demiſed it to Corbet, excepting the wood, &c. 
 HABENDUM for the life of Ann, and covenanted gud licitum foret 

for the ſaid Corbet to take houſe-bote, &c. that he aſſigned his in- 

tereſt to Ann, and that the defendant, as her ſervant, took the 

5 trees: and upon demurrer the plea was held naught, becauſe 
(though a ſervant) having juſtified by force of a covenant, he did 

not ſhew the indenture. Cro. Fac. 291. Purifie v. Grimes, and 

Bellamy's Cafe, 6. Co. 38. If a thing will paſs without a deed, 

if the party plead a deed, and * * title thereby, he muſt 

come with a profert hie in curid (a).—SECONDLY, As to the 

objection, that there was @ departure, he an to the contrary : 

for the defendant, in his rejoinder inſiſts only on that which was 

moſt material ; and the plaintiff in his replication had given him 

occaſion thus to rejoin ; and though he had left out ſome of the 

time mentioned in the bar, yet that would not hurt the pleadings, 

becauſe a fair iſſue was tendered ; for if at the time of the conver- 

fion he was jointly ſeiſed, he could not be entitled to the action 


alone. 
() 1. Leon. * . Roll. Rep, 20. Stiles, 349. 2, Show, 303. 6. Co. 38. 
Cro. c. 102, 3. Lev. 205- h 


Nok TH, 
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Nox rn, Chief Fuftice, in the Trinity Term following, delivered Srummmm 
the opinion of 22 That the plea was good in = though again 
pleaded in abatement, and the * defendant hath election to plead „ Orange. 
either in bar or in abatement. The nature of a plea in a A. 
is to intitle the plaintiff to a better writ z but here the defendant * [ 65 ] 
ſhews, that the plaintiff hath no cauſe of action, and ſo it ſhall be Comyns, x 57. 
taken to be in bar: andithath been expreſsly reſolved, that where 278. * 
the plea is in abatement, if it be of neceſſity that the defendant muſt „ TY 
diſcloſe matter of bar, he ſhall have his election to take it either 3. Peer. Wis, 
by way of bar or abatement. 2. Roll. Rep. 64. Salkil v. Sbilton. 349. 370. 

So where waſte was brought in the tenet, the tenant pleads a Stra. 316, 
ſurrender to the leſſor, and demands judgment if he ſhould be Ld. Ray. 337. 
charged in the tenet, becauſe it have been in the tenuit; 593. 694-1 541+ 


and this was held a good plea. '10. Hen. 7. pl. 11, 

Whereupon judgment was given for the defendant; THE 
CH1eF JUSTICE at firſt doubting about the departure, and adviſed 
the plaintiff to waive his demurrer, and to take ĩſſue upon payment 
of coſts, 4 


Daws againſt Harriſon. Caſe 51. 


THE PLAINTIFF entitles himſelf as adminiſtrator to Daws ; Adminiſtration 
and ſhews, that adminiſtration was granted to him by TE Rn. 
OFFICIAL of the Biſbop of Carliſle, but did not alledge him to be a good. 
bect iſtius ordinarius. N 
Palm. 97. 


Joxxs, Serjeant, demurred tothe declaration, Becauſe it did not 4 


Sed non allacatur; for THE wHoLE Cour were of opinion, 6 it 100. 
that the declaration was good, and that he ſhall be intended to 385. 443. 537+ 
have juriſdiction; but if it had been in the caſe of A PECUL1AR, 2 Barnes 142, 


it cannot be intended that they have any authority, unleſs ſet 7 * 
forth : and ſo judgment was given for the plaintiff, 2 

J 2. Bac. Abr. 442. 

Maſon againſt Cæſar. Caſe 52. 


TRESPASS FOR PULLING DOWN OF HEDGES. The defen- Commoner may 
dant pleads, that he had right of common in the place WHERE, „ate hedges 

&c, and that the hedges were made upon his common, ſo that he en his 

could not 7 ed parte enjoy his common in tam amplo mods, c. 

and ſo juſtifies the pulling them down; and they were at iſſue, 1. Roll. Abr. 

whether the defendant could enjoy the common in tam amplo 406. 

modo, &c. ; and there was a verdi& for the * defendant: and e e 

Judgment being ſtayed till moved on the other fide, *[ 66] 

Bridg, 10. 2. Leon. 201. 3. Init. 162. 204. 10. Mod. 185, Gilb. Eq. Rep. 83 

341. 1. Vern, 32, 308. 456. 2. Vern. 103. 301. 336. 37%. 2. Term Rep. 391. 

 $cR0GGs, 
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er ScRoGGs, Serjeant, moved in arreſt of judgment, Becauſe the 
g plea was ill, and the iſſue frivolous ; for it is impoſlible that he 
Se. ſhould have common where the hedges are; therefore the 


5. 1 1006 defendant ought —_— brought an * upon the 2 or 2 4 
. e 55 guad permittat. He cannot abate the h though he might a 
2 have pulled down ſo much as might — * to. bis v 
i common. I he lord hath an intereſt in the foil, and a commoner 
bath no authority to do any thing but to enter and put in his beaſts, F 
and not to throw down quick-fet hedges, for that is a ſhelter to his i 
beaſts. | h 
2. Joſt, 38. But Tye CovrxT were of opinion, that the defendant might t 
| abate the hedges, for thereby he did not meddle with the foil, but ? 


only pulled down the erection; and the YEar-Book of 
29. Edw. 3. pl. 6. was expreſs in this point. Vide 19. Hen. 7. 
pL 10. 16. Hen. 7. pl. 8. 33. Hen. 6. pl. 31. 2. Af. 12. 
And nothing was faid concerning the plea; and fo the defendant had 
judgment (a). 


(a) In the cafe of Rex v. Wyvil and commoners for a riot in pulling down 
Others, Michaclmas Term 13. Geo. 2. fences, Were ts the FounTu EN 
an information was granted againſt . Ti0n. 


W -- 


Caſe 53 Hocket and his Wife againſt Stiddolph and his Wife. 


An en by TN ax ACTION OF ASSAULT AND BATTERY brought by the 
doſband and | I plaintiff and his wife againſt the defendant and his wife, 
and battery, is the jury find guoad the _— of the plaintiffs wife only, that 
cured by a ver- the defendants are guilty, quoad reſiduum they find for the 
battery on 3x 
wiſe only, SCROGGs, Serjeant, moved in arreſt of judgment, That the 
S. C. 1. Vent. declaration is not good, becauſe the ee, with the wife (a), 
Q3- 328. which he ought not to do, upon his own ſhewing ; for as to the 
5. C. a. Vent. battery made upon him, he ought to have brought his action alone; 
Mock 134. and the finding of the jury will not help the declaration, which is 
7. Roll. Abr. ill in ſubſtance.—And thereupon judgment was ſtayed. 

8 * But being moved again the next Term, Tae CourT were all of | 
2. Lev, 101. opinion, that the declaration was cured by the verdict ; and fo 
8 . 12 judgment was given for the plaintiff. | 
240. 341. 10. Mod. 145. 184. 210. 229. 300. 11. Mod. 264. 273. 12. Mod. 19. 207. 246. 
364. 510. Fitzg. 174. 275. Stra. 61. 22g. 726. 973. 977. 1006. 1011. 1094, Ld. Ray, 
669. 103 t. 2050. 2061. 1208. 5. Com. Dig. Pleader (C 87). 3. Term Rep. 627. 


(ﬆ) See Drury e. Dennis, Yelverton, 106. . Brownl, 209. 1. Sid. 376. 


at. R cs ww 9 oo tw au a 


Goodwin 
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A N1NFORMATION was brought upon the ſtatute of 32. Hen. 8. Buying a pre- 
A c. q. made againſt buying PRETENDED TITLES, Which gives ed title. 
2 forfeiture of the value of the land purchaſed, unleſs the Eller Co. Lit. 12. 
was in poſſeſſion within a year before the ſale. | Moor, * 


BARRELL, Serjeant, after verdict for the plaintiff, moved in 32 
arreſt of judgment, Becauſe the information had ſet forth the right 2. Anderl. 57. 
theſe lan s purchaſed to be in J. S. and that the fon of J. M. 10. Mod. 223. 
had conveyed them by general words, as deſcending from his fa- 4- Com. Dig, 
ther; which title of the ſon the defendant bought; whereas if *9** 
in truth the title was in J. S. then nothing deſcended from the 
father to the ſon, and ſo the defendant bought nothing. 


Sed non allacatur; for if ſuch conſtruction ſhould be allowed, 
there could be no buying of a pretended title within the ſtatute, 
unleſs it was a good title : but when it is faid, as here, that the 
defendant entered and claimed cofore of that grant or conveyance, 
which was void, yet it is within the ſtatute—So the plaintiff had 
Wine againft Rider and Others. Caſe 55. 
TRESPASS AGAINST FIVE, y nah clauſum fregerunt, and In treſpaſs 


took fiſh out of the plaintiff's ſeveral and free fiſhery. Four ian five for 
of them pleaded not gilt ; and-the fifth juſtified, For that one of nin g- 


and fiſhing in the river which runs by the faid cloſes, with plead property 
liberty to enter into the plaintiff's cloſe, to beat the water for dls 2 


ABSQUE Hoc that the defendant's maſter hath the ſole fiſhi . ftaredin the 
The defendant demurs. | | BE 


NewniGATE, Serjeant, argued the d:fendant, That the 22 
juſtification is ood ; for when he had made a — juſtification, 7 1 


—SECONDLY, The plaintiff's replication is ill, for he ought not 

to have waived the defendant's traverſe, and force him to accept Cro. Tac. 45. 
of another from him; becauſe the firſt is material to the plaintiff's 22 

title, and he is bound up to it, Hob, 104. — Tini, There was 7. 1m * 
no occaſion of a — in the replication; for where a ſervant is 

defendant, de injurid ſud proprid is good, with a traverſe of the 


BaLpwin, Serjeant, on the plaintiff”s ſide, held the defendant's 
traverſe to be immaterial ; for ws: anſwered — 


Goodwin Qui Tam, &c. againſt Butcher, _ Cafe * 


muſt traverſe both before and after, as he has done in this caſe. 681 | 


* 


oy 
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Win fully, in alledging a right to the ſole fiſhing, and an entry into the 
—— plaintiff's cloſe, it is | hot a afterwards to traverſe that he is 
ako Oxuzes, Zuilty aliter vel alis made. Then the matter of the plea is not 
becauſe the defendant juſtifies by a command from one of 
er defendants, who have all pleaded not guilty; and they 
be guilty if they did c him, for a command will 

make a man a treſpaſſer. 

ö Tux CourT were all of opinion, that judgment ſhould be 
given for the plaintiff: for as to the laſt thing mentioned, which 
was the matter of the plea, they held it o be well enough; for 
the ſervant ſhall not be ouſted of the advantage which the law 

Hob. 104 gives him by pleading his maſter's command (a).—Then as to 
a es wh the replication it is —— the plea is naught, with the traverſe; 
4- Bac- Abr. 79. for where the juſtification goes to a time and place not alledged 
by the plaintiff, there muſt be a traverſe of both. —In this caſe, 
the defendant ought to have traverſed the plaintiff's free-fiſhing, as 
alledged by him In his declaration; which he having omitted, the 
plea for that reaſon alſo is ill. 
And fo judgment was given for the plaintiff, 
(ﬆ) Mires v. Sylebay, poſt. 243, 
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Sir William Jones, Kut. Attorney General. 
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*[69] 
* Lee again Brown. Caſe 56. 


N A SPECIAL VERDICT IN EJECTMENT : The caſe was this, A grant of a 

viz. There were lands which re ver were not parcel 21222 
manor, and yet were reputed as parcel. A is made of parcel thereof, 
them nor and of all lands reputed parcel will paſs lands 
The queſtion was, Whether by this grant and by theſe general — 
words thoſe lands would paſs which were not parcel of the manor ? manor, if they 


found 
Non vn, Chief Juftice, now delivered the opinion of the Court, have been fors 
That thoſe lands would and they | ome” their opinions merly parcel of 


] 


upon two authorities in Coke's Entries. fol. 330. 384. The King v. de manor, and 
Inber and Wilkins. If the jury had Pha on lands in queſ- ine grant wee 


tion had been reputed parcel of the manor, it would not have paſſed, reputed ſo to 
had they 2 a ng: becauſe the reputation ſo found . 8. C. 04 
intended a reputation for a ſmall time, ſo reputed by a few, or by 410. 
ſuch as were ignorant and unſkilful. But in this caſe it is found 5- C. 1. Freem. 
that not only the lands were reputed parcel, but the reaſon why 997» 
they were reputed parcel; for the jury have found that they were ,. 1 gy 
formerly parcel of the manor, and after the diviſion they were x86. 
again united in the poſſeſſion of him who had the manor, which, Dyer, 3 30. 
being alſo copyhold, have ſince been demiſed by copy of court-roll 

together 
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" (3M a6). Morgan's Precedents, 638. 3. Term Rep. 147. 766. 
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— together with the manor; and theſe were all great marks of repu · 
tation. 


Baowx. 8 8 1 — * _— 
701 And therefore judgment was given that the lands did well paß. 
7 
Caſe 57. Wakeman againſt Blackwel. 
. Od IMPEDIT. The caſe was, The plaintiff entitled 
<4 - +> Sa himſelf to an advowſon by à recovery ſuffered by tenant in 


tail; in pleading of which recovery he alledges two to be tenants 
to the precipe, but doth-not ſhew how they came to be fo, or 

what conveyance was made to them, by which it may appear that 
To. Mod. 45. they were tenants to the precipe—And after ſearch of prece- 
224+ dents as to the form of pleading of common recoveries, THE 
3 35 Courr inclined that it was not well pleaded, but delivered no 
2 Pleadery judgment. | 
(348). Cowp. 346 349- 


Caſe 58. Searl againſt Bunion. 


3 TRTSTAsS rok TAKING OF HIS cAr TIE. The defendant 
. ns pleads, that he was poſſeſſed of BLACKACRE pro termino di- 
fax, it is foffi- Ver forum annorum adtunc et adbuc ventur.; and being ſo poſſeſſed 
cient to ſay, the plaintiff's cattle were doing damage, and he diſtrained them 


r feaſant, ibidem; and ſo juſtifies the taking, c. 


derm of years, The plaintiff demurs and aſſigns ſperially for cauſe, That the 
pn armed defendant did not ſet forth particularly the commencement of the 
pe"; ab. term of years, but only that he was poſſeſſed of an acre for a term 

of years to come; and regularly where a man makes a title to a 
$.C. 1. Freew. particular eſtate, in pleading he muſt ſhew a particular time of 


= 4, Salk, the commencement of his title, that the plaintiff may reply to it, 


Aen. abr. NORTH, Chief Fuftice, and THE wHoLs CouRT, held that 
= = the plea_was good, upon this difference: Where the plaintiff 
393- . 

1. Show, 5, brings an action for the land or doing of a treſpaſs upon the land, 
3. Mod. 132. he is ſuppoſed to be in poſſeſſion; but if he will juftify by virtue 


8. C. 1. Mod. 


4 Med. 40. of any particular eſtate, he muſt ſnew the commencement of 


to. Mod. 37. that eſtate; and then ſuch pleading as here will not be 


2 18 300. 


nx. Mod. 219. But when the matter is collateral to the title of the land, and for 


12. Mod, 509. anything which appears in the declaration the title may not come 
Lutw. 1497. in queſtion, ſuch a mages as this will be good {a). In this 
Sera. 6. 1235. caſe no man can tell what the plaintiff will reply; it is like the 
100 3 caſes of inducements to actions, which do not require ſuch 


2230. Salk, 643, 2+ Wilf. 261. 3. Wil. 21. 65. 5 Com. Dig. © Pleader”” (C 41). (E 19% 


(a) Yelv, 75. Cro. Car. 138. Contra Lutw, 1493 · 


certainty 


E28 
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certainty as is neceſſary in other caſes. * So where an action is Sat 
— for a nuſance, and he entitles himſelf generally by ſaying 152 
he is peſſeſſionat. pro termi ns annorum, it is well enough, and he 12 500. 
need not to ſet forth particularly the commencement, becauſe he Udi, yo. 


doth not make the title his caſe. Cro. Car, 539. 
For this reaſon judgment was given for the defendant. 


Croſier againſt Tomlinſon, Executor. Calegy. 


TX AN ACTION ON THE CASE the plaintiff declared, that the The ſtatute of 
defendant's teſtator being in his life-time, viz. ſuch a day, be 21+ Jr. 
indebted to the plaintiff in the ſum of twenty pounds for ſo much * — 
money before that time to his uſe had and received, did aſſume and extends to an * 
promiſe to pay the ſame when he ſhould be thereunto required; and an of indebi= | 
that the teſtator did not in his life-time, nor the defendant ſince his d a/umpfr 3 
death, pay the money, though he was thereuuto required. The — 5 
defendant pleads, that the er ot did not at any time within fix wn 
ears make ſuch promiſe. The plaintiff replies, that he was all antes, on the 
an infant at the time of the promiſe made, and that he came not to caſe are wih 
full age till the year 1672, and that within ſix years after he attained — equity of 
the age of one-and-twenty years he brought this action, and ſo takes n 
advantage of the proviſo in the ſtatute of Limitations, 21. fac. 1. _ 1. Freem. 
c. 16. that the plaintiff ſhall have /r years after the diſability, by 2. 8d. 433. 
infancy, coverture, &c. is removed. The defendant demurred. Lat. 243. 


By Ricsy, Serjeant. The reaſon of his demurrer was, Becauſe mY _ 1208. 


in the ſaid proviſo actions on the caſe on aſſumpſit are omitted. 10. Mod. 206, 
This act was made for quieting of eſtates and avoiding of ſuits, 323- 

as appears by the preamble, therefore ſhall be taken ſtrictly: 1. Mod. 37. 
there is an enumeration of ſeveral actions in the proviſo, and this is . 
caſus omiſſus, and ſo no benefit can be taken of the proviſo. 379. 
In a writ of error upon a judgment brought 4. Car. 1. in the court of Stra. 550. 56. 
Vindſor, the Judges held, that an action on the caſe for ſlandering of 79+ 736. 836. 
a man's title is out of this act 4), becauſe ſuch an action was rare, 2:7" g. 

and not brought without ſpecial damages. But Hype, Chief * er 
Juſtice, doubted. 1. Cs. 141. The law- makers could not omit LA. Ray. 2. 153. 
this caſe unadviſedly, becauſe it is within thoſe ſorts of actions 1. Com. Dig. 
enumerated by this act. This promiſe was made to the plaintiff 53. 53% 
when he was but a day old, and it would be very hard now, after fo 2; 


many years, to charge the executor. | 

But TuaxER, Serjeant, argued, That though an indebitatus , _ - 
aſſumpſit is not within the expreſs words of the proviſo, yet it is [ 72 ] 
within the intent and meaning thereof; and fo the rule is taken in 
Bewfage's Caſe (S), quando verba ftatuti ſunt ſpecialia, ratio autem 


(a) Cro. Car. 163. 513. 315. Debt grounded upon any contract. Cro. Car, 
upon eſcape is out of the itarute, 1. 313. Hut. 109. — Note 10 the Four Tu 
Sand, 37. but an action for eſcape is EDI TO. 
not, Sid, 306. fo is debt for not (5) 10. Co. 101. 
ſetting out of tithes ; for theſe are not * 
generalin 
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Gaozird meralis, flatutum intelligendum eft generaliter. And this is a 
1 | cs which gives a general remedy ; and the miſchief to the 
Tomlinson. infant is as great in ſuch actions of indebitatus aſſumpſit as other 
| Actions; and therefore it is but reaſonable to intend, that the 
liament, which hath ſaved their rights in debts, trovers, &c. 
intended likewiſe, that they ſhould not be barred in an indebitatu; 
aſſumpſit. In the caſe of Smith v. Colfhil (a) debt was brought 
See 1. Hawk. upon a bond; the defendant there pleaded the ſtatute of the 
P. c. 313. F. Edt. 6. c. 16. of Selling of Offices; the words of which are, 
That every bond to be given, for money or profit, for any office, 
« or deputation of any office mentioned in the ſtatute, ſhall be void 
<« againſt the maker.” In that caſe the bond was given to procure 
a grant of the office, and alſo to exerciſe the fame. Now 
this was not within the expreſs words of the ſtatute, yet the bond 
was held void ; and if it ſhould be otherwiſe, the miſchiefs which 
the ſtatute intended to remedy would ftill continue ; and there. 
fore the intent of the law-makers in ſuch caſes is to be regarded: 
2. Anderf, 123. for which reaſon, if actions of indebitatus aſſumpſit are within the 
fame miſchief with other actions therein mentioned, ſuch alſo 
71. 2533: ought to be conſtrued to be within the fame remedy. But be 
13” Mod. oz. took the caſe of Swain u. Stephens (J) to rule this caſe at bar; 
115. 242+ 408, in which caſe this very ſtatute was pleaded to an action of trover 
5. and the plaintiff replied, that he was beyond ſea: and upon a 
demurrer to the replication, the Court held trover to be within 
the ſtatute, it being named in the paragraph of limitation of 
perſonal actions, which directs it to be brought within the time 
therein limited ; that is to ſay, all actions on the caſe within fix 
years; and then enumerates ſeveral other actions, amongſt which 
trover is omitted ; yet the Court were then of opinion, that trover 
| is implied in thoſe general words. 191 
2. Saund. 120. And of that opinion was THE CHE JUSTICE, and W ynDHAu 
#7% and ATKYN$S, Juſtices, that upon the whole frame of the act it 
was ſtrong againſt the defendant ; for it would be very 
| ] that the plaintiff in — might bring an action ef. and 
* not an indebitatus aſſumpſit. When the ſcope of an act a 
8 [73 to be in a 3 the law looks to the meaning, ts, api 
17, Mod. 161. be extended to particular caſes within the ſame reaſon; and 
Ld. Ray. 250, therefore they were of opinion, that actions of treſpaſs mentioned 
in the ſtatute are comprehenſive of this action, becauſe it is a 
treſpaſs upon the caſe; and the words of the proviſo fave the 
infant's right in actions of treſpaſs. And therefore, though there 
are not particular words in the enacting clauſe which relate to this 
ad ion, yet this proviſo reſtrains the ſeverity of that clauſe, and 
reſtores the common law, and fo is to be taken favourably ; and 
this action being within the ſame reaſon with other actions therein 
mentioned ought alſo to be within the ſame remedy. 


But ELL1s, Fuftice, doubted, whether actions of treſpaſs could 
comprehend actions on the caſe ; and that when the parliament 


(a) 2. And. 55. s c. Car, 2456 


150. 
Cro. Car. 533. 


had 
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had enumerated actions of treſpaſs, trover, caſe for words, &c. Cin 
If they had intended this action, they would have named it. He gainf 
Gid, he was for reſtoring the common law as much as he —_ Tout 1n:0x, 
but doubted much whether this proviſo did help the plaintiff. 


But judgment was given for the plaintiff, | 


Doctor Samways'againft Eldfly. | Cale 60. 


(COVENANT. „re declares, That by indenture 1f 4. covenant 

made between him and the defendant, reciting, that there were with B. to pay 
divers controverſies between them, as well concerning the right, | tran money 
title, and occupation ef tithes ariſing and renewing upon the free ,,, _ — = 
hold of the defendant in T. and upon other lands held by the de- for all arrears of 
fendant, by a leaſe for years from the plaintiff, under the annual vent, and B. co- 
rent of, &c. and concerning the arrears of rent due upon that cant to allow 
demiſe, as concerning other matters ; for the determination thereof, nfs burke 
the ſaid parties did by the faid indenture bind themſelves, in con- account. enn 
ſideration of twelve=pence given to each other, to obſerve the ar- not plezd, in an 
bitration of an arbitrator, indifferently to be choſen between them, A cf cove- 
to arbitrate, order, and judge between them de et fu præmiſſit; —— 
and the plaintiff and defendant mutually covenanted to do ſeveral ;; g TR. 
other matters: That the arbitrator did thereupon afterwards award, low him the dif- 
and the defendant did covenant with the plaintiff, that in conſi- burſements ; 
deration of the plaintiff's ſealing and delivering (at the defen- for the cove. 
dant's ® requeſt) one part of a leaſe for years (to the award an- Mm _ 
nexed) for the rent therein reſerved, that the defendant ſhould of them has re. 
pay ſo much money for the tithes : That it was alſo awarded by medy agaiuſt 
the ſaid arbitrator, and the defendant did covenant, that he would the other for, 
be accountable to the plaintiff for all ſuch arrears of rent, ***-pericrm « 
tithes, and compoſition-money for tithes, as ſhould be ariſing and * 
renewing upon the faid land, &c. according to ſuch a value per [ 74] 
annum, whereof the defendant could not lawfully diſcharge him- Pot. 203. 
ſelf. And the plaintiff avers, that he hath obſerved all the cove- 8. Mod. 40. 69. 
nants on his part, and that the defendant hath not obſerved all the . 173- 294» 
covenants on his part; and affigns for breach, that he hath not ac- 5 
counted with him for all arrears of tithes, and compoſition- money LA. © nM 
for tithes ariſing upon the lands in, &c. and that he hath requeſted 664. 1242. 


him to account, which he hath refuſed. 1479. 
Stra. 648. 712, 


The defendant pleads actis nan: for he ſays, that it is true, there 1. Com. Dig. 
was ſuch an indenture as in the declaration is ſet forth, and ſuch 378. _ 
a covenant to be accountable as the 7 hath — but _ Dig. 
faith, in eãdem indenturd agreatum fuit ulterius et proviſum, that 27 2 
the plaintiff ſhould allow — 2 upon the account, all ſums — "0 
of money for parſon's dinners, at the requeſt of the plaintiff, and Comp. 36. 
for his concerns laid out and diſburſed by the defendant, and fuch 
other ſums which he had direction to lay out; and that ſuch _ 
faratus fuit et obtulit ſe et adhuc paratus eft, to account for all 
arrears of rent, &c. if the plaintiff would diſcount, &c. : That fuch 
a day the plaiatiff would not, and often after refuſed, and yet doth 

OL, I. | F refuſe, 


> 
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refuſ®, ta allow upon ſuch account all ſuch ſums of money as the 


defendant, at the requeſt and for the concerns of the plaintiff, had 


laid out; and this he is ready to verify. And then he avers, that 
after, &c. on ſuch a day, he hid expend ſeveral ſums of monty for 
the plo intiff, which were juſt and reaſonable to be allowed by the 
plaĩntiff upon account made by him. | 7 
To this plea the plaintiff demurred, and the defendant joined in 
urrer. | 
- ToxneR, Serjeant, for the plaint;Ff. This was a bad ple; 
for it is a rule in all law-books, that every plea ought to anſwer 
the matter which is charged upon the defendant in the declaration; 
which is not done here, * becauſe the defendant doth neither aver 
that he did account, or confeſs and avoid, or traverſ? it, which he 
ought to doafter the plaintiff had alledged a requeſt to account, and 
a refuſal. It is an abſolute covenant, which charges him to be ac- 
ceuntable, and not conditional, & if the plaintiff would allow parſon's 
« dinners, &c.; for it is impoſſible that the plaintiff can make 
any ſuch ailowance till the defendant hath accounted ; for how can 
there be a diſcounting without an account ? If the plaintiff had told 
him before the account, that he would not allow anything upon the 
account, this would not have been prejudicial to bar him of his 
ation, fo as it had been before the requeſt : for if a man make 
feoffment in fee, upon condition that if the feoffor pay a hundred 
nds at Michaelmas the feoffment ſhall be void, and before 
ichaelmas the feoffee tells him that he will not receive the 
money at that time, this ſhall not prejudice him, becauſe it is no 


refuſal in law. The defendant in this caſe is to do the firſt ad, 


Sce 2. Com, 


Dig. tit. Con- 


« ditiva” (H). 


5. Com. Dig. 


„ Priexder”? 


(C. 54). 


vix. to account; and when that is neglected by him, it ſhall never 
prejudice him who is to do a ſubſequent act. 5. C. 19, 20, 
Higginbottam's Caſe ; and the caſe of Hallin v. Lamb, 5. Co. 21, 
23. One covenants to make an eftate in fee at the coſts of the 
covenantee ; the covenantor is to do the firſt act, viz. to let him 
know what conveyance he will make. The like caſe was in this 
court, between Twyford and Buckly, upon an indenture of cove- 
nants, wherein one of the parties did covenant to make a leaſe 
for the life of the covenantee, and for two other lives as he ſhould 
name, and the covenantor was to give poſſeſſion. The breach 
aſſigned was, that the defendant had not made livery and ſeiſin; 
and upon performance pleaded the plaintiff did demur; and upon 
— debate it was reſolved, that the covenant was not broken, 

ecauſe the plaintiff had not performed that which was firſt to be 
done on his part, viz. to name the lives. It may be objected, 
that theſe covenants have a relation one to the other, and 2 noft- 
performance of the one may be pleaded in bar to the other. But 


to that he anſwered, they are diſtint and mutual covenants, and 


there may be ſeveral actions brought againſt each other. The 
caſe of Hare v. Chappel (a) comes up to this point. Mare ws 


(a) Stiles, 136, 


o 
= to 


e 
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to raiſe ſive hundred ſoldiers, and bring them to ſuch a port, and 

pel was to find ſhipping; for which he ſued upon the covenant, 
though the other had not raiſed the ſoldiers ; for that can be only 
alledged in mitigation of damages, and is no * excuſe for the 
defendant : and it was adjudged, that this was not a condition 
precedent, but diſtinct and mutual covenants, upon which ſeveral 


Da, SAMWAYS 
egainl 
ELvp:LY. 


*[ 76] 


actions might be brought. This cannot be a condition precedent ; - 


for the defendant pleads, et ulterius agreatum et proviſum eft 
that, the plaintiff ſhall diſcount and re-imburſe the defendant; 
and here the words proviſum eff doth not make a condition but a 
covenant. 27. Hen. 8. pl. 14, 15. Bro. « Condition, 7.— There 


is another fault in the plea; for the defendant avers, that the 


intiff hath not reimburſed him ſeveral ſums of money, which 
is altogether incertain, for it doth not appear what is due. 
28. Hen. 8. Dyer, 28. 9. Edw. 4. pl. 16. 12. Hen. 8. pl. 6. a. 


But Sg vs, Serjeant, argued for the defendant, that he need not 
traverſe the account. As to the firſt objection made, that the plea 
is not good, becauſe it doth not anſwer the declaration, the rule as 
to that purpoſe is generally good; but then the plaintiff muſt tell 
all his caſe ; which if he omit, he muſt then give the defendant 
leave to tell where his orniſſion is. Sometimes a thing which 
belongs properly to another may be pleaded in bar or diſcharge, 
to avoid circuity of actions; as one covenant may be pleaded to 
another. 1. Hen od 0. 15. 20. Hen. 7. pl. 4. So where the 
leſſee is to be diſpuniſhable of waſte, he may plead it to a writ of 
waſte. The Books note a difference where the covenant is one or 
two ſentences ; for in the firſt caſe one covenant may be 
in diſcharge of another, but not in the laſt. Keikwvay, 34. It is 
true, if the ſecond covenant had been diſtin and independent, it 
could not have been thus pleaded ; but in this caſe it is not ſaid, 
that the covenantor, «for himſelf, his executors, and adminiſtrators, 
doth covenant, &c.“ but, © ulterius 7 ren et proviſum ;“ fo 
that, as it is penned, . proviſum et makes a condition; and then the 
ſenſeis, I will account if you will difcount; and if you refuſe to diſ- 
count, I cannot be charged.” Dyer, 6. It is inutilis labor to make 
up an account, if the other will not allow: what he ought: if there 
be an annuity pro conſilio impenſo, Ic. and he will not pay the 
money, the other is not to be compelled to give his advice. 
Fitzh, « Annuity,” 27. 25. Edw. 2. « Annuity,” 44. 


Tux Crier JusTICE and THE WHOLE CourT were of 
opinion, that judgment ſhould be given for the plaintifi z for 
arbitrations, wills, and acts of parliament, are to be taken according 
to the ® meaning of the parties, and damages are to be given 
according to the merits of the caſe. In this caſe the defendant is 
bound to account upon requeſt, and to pay what money is due 


upon the account; and it is an impertinent queſtion for the 


defendant to aſk him to make allowance for parſon's dinners before 
come to account. It is as if a bailiff thould ſay to his lord, 

I have laid out ſo much money, and I will not account with you 
| 6 « unleis 


| 
| 
| 
f 


Palm. 109. 112. 
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Da. Sanwars & unleſs you will allow it;“ this is a capitulation beforehand, 
againſt. and is very inſignificant by way of diſcharge. They have each a 
Exvsr r. remedy upon theſe mutual covenants, and the previſum et agreatum 
e doth not amount to @ condition, but is @ covenant. | 


And judgment was given accordingly. 


_ Exits, uſtice, ſaid, he had a manuſcript report of the caſe of 
Ware v. which he ſaid was adjudged upon great debate, 


. Caſe 61. Stoutfil's Caſe. 


| Brick not tie: TYROHIBITION. It was agreed clearly, that no tithes ought 


to be paid for brick, becauſe it is part of the ſoil: and fo it 


» Inft. 651. * | 
n — has been often adjudged. 


items ae Andi it was allo ſaid, that tithes ſhall not be paid for pigeons 


rithe.ble- - unleſs it be by ſpecial cuſtom, 


Caſe 62. Columbel againſt Columbel. 


If a ſubmiffion FTE PLAINTIFF brought an action of debt upon a bond of 
be hve hundred pounds. The defendant demands oyer of the 
provide that tes 6 
t the award be bond and condition; which was, to obſerve an award of A. B. 
«in writing Arbitrator indifferently choſen to determine all manner of contro- 
© und-r band yerfies, quarrels, and demands concerning the title of certain lands, 
e u ſo as the ſaid award be made and put into writing under the hand 
pleading n aud ſeal of the arbitrator, &c. ; and then he pleads, that the arbitra- 
fſeatonly is dad. tor made no award. The plaintiff replies, © an award” by which 
ſuch things were to be done, and ſets it forth (in bec verba) 
121. under the ſeal of the arbitrator. —The defendant rejoins, that the 
2. Roll. Rep. arbitrator made no award under his hand and feat, according to 
2 the condition of the bond. — The plaintiff demurs, Fox THAT 
die Jac. 258. the defendant ought to plead the award under the hand as well as 
Stra, 6. be ſeal of the arbitrator; for when he produces it in court, as 

#: ] he doth by a profert hic in curid, he muſt plead it formally, as 
* well as produce it. And judgment was given for the plaintiff, 

5 AV. To 


967. 1126. 1206. 1536, 1. Com, Dig. 394. Kyd on Awards, 195. 


Caſe 8 Norris againſt Triſt. 


Livery ſecundum ASPECIAL VERDICT ix EJEcTMENT.—The cafe was, 
fo- mam cherte, A deed is made to three, HABEN DU to two for their lives, 
oe 1 Ft remainder to the third for his life, and livery and ſeiſin is made to 
. 5 Vak. all three ſecundum formam charte. 9 

Dyer, 131. 1. Sid. 4:8. Gb. 7q. Rep. 137. 166. Fitzg. 156. 214. 220. K. Mod. 68. 24). 
297. 381. 10. Ned. 31. 72. 466. 12. Mod. 147. 469. 564. Pree. Ch. 256. 293. 452. 474. 
2. Peer, Ms. 222. 489. geb. (23). (648). C Temp. Talb, 72. 93. Stra. 596. 601. 604. 
663. 705. 32+ Lt, Kay. 166. 193. (Co. og. 1198. 5 


The 
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The queſtion was, Whether the livery ſo made as if they had 
all eftates in poſſeſſion, whereas in truth one of them had but an 
eſtate in remainder, was good? 


Sevs, Serjeant, on the one fide faid, That poſſeſſion in this 


caſe was delivered according to the form of the deed within men- 
tioned, which muſt be to two for life, remainder to the third per- 
ſon; and livery and ſeiſin being only to accompliſh and perfect the 
common aſſurances of the land, ought to be taken favourably, 
ut res magis valeat quam pereat; and therefore if a feoffment be 
made of two acres, and a letter of attorney to give livery, and 
the attorney only enter into one acre, and give livery ſecundum 
formam chartæ, both the acres paſs, Co. Lit. 52. a. 


MAYNARD, Serjeant, on the other fide faid, That there was 
ſomething more in this caſe than what had been opened ; for there 
was a letter of attorney made to give livery to two, and inſtead of 
doing that he makes livery to them all ; which is no good execu- 
tion of his authority, and therefore no livery was made, the autho- 
rity not being purſued, As to the caſe in the * Inflitute, my 
Loxp Cokk errs very much there in that diſcourſe; for in 
ſaying, that if there be a feoffment of two acres, and a letter of 
attorney to take poſſeſſion of both, and he make livery of both, 
but take poſſcſſion but of one, nd that both paſs, it is not law; 
but if the pr, be general, as to make livery and ſcifin, and he 
take poſſeſſion of one, and then make livery of more ſecundum 
fermam chartæ, that is good; and this is the difference taken in 
THE YEAR-Books 5. Eaw. 3. pl. 65. 3. Edw. 3. pl. 32. 
43. Edt. 3. pl. 32. 27. Hen. 8. pl. 6. The remainder- man in 
thiscaſe is a mere ſtranger to the livery * There is alſo a 
. - manifeſt difference between a matter of intereſt and the execution 
of an authority for in the firſt caſe it ſhall be conitrued according 
to the N which either hath, but an authority mult be ſtrictly 
purſued. * e 8 | | 

Tur Court were all of opinion, that the livery in this cafe 
was good to twb for their lives, remainder to the third perſon. 


And the Crier JusT1CE faid, that whatever the ancient 
opinions were about purſuing authorities with great exactneſs 
and nicety, yet this matter of | Ac: upon indorſements of writing 
was always favourably expounded of later times, unleſs where 1t 
— appeared that the authority was not purſued at all; as if a 
etter of attorney be made to three jointly and ſeverally, two 


cannot execute it, becauſe they are not the parties delegated; 


they do not agree with the authority. 
And judgment was given according y. 
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Caſe 64 Richards againſt Sely. 
Tf a copyhvider, s 3 HIS was a ſpecial verdict in ejectment for lands in the coun! 
8 of Cornwall. The cafe was this, i iz. Thomas Sely was ſeiſed of 


come bound for the lands in queſtion for life, according to the cuſtom of the manor 
bim, coverant, of P. and he together with one Peter Sely were bound in a bond 
that ſuch perſon to a third perſon for the payment of one hundred pounds, being 
e _ , the proper debt of the ſaid Thomas, who gave Peter a counter- 
hold else tar bond to fave himſelf harmleſs 3 and that Thomas being ſo ſeiſed 
ſeven years. and did execute a deed to Peter, as a coliateral ſecurity to indemnify 
ſo from ſeven him for the payment of this hundted pounds; by which deed, after 
years to fev'n a recital of the counter - bond given to Peter, and the eſtate which 
OY = ace Themas had in the lands, he did “ covenant, grant, and agree, for 
8 « himſelf, his executors, adminiſtrators, and affigns, with the ſaid 
years, if the © Peter, that he, his executors and adminiſtrators, ſhould bold and 
Worber © enjoy theſe lands from the time of the making of the ſaid deed for 
SP lo long ct ſ>yen years, and fo from the end of ſeven years to ſeven years, for 
CD of the © and during the term of forty-nine years, if Thomas thould fo | 

eſtate, although © live:“ in which deed there was a covenant, that if the ſaid hun- 
ther. is a clauſe dred pounds ſhould be paid, and Peter ſaved harmleſs, according 


that the deed to the condition of the faid counter-bond, then the ſaid deed to 
ſhoutd be voi be yoid : * a | 
EN he being in the caſe of Schübel 
ing paid ; for The queſtion was, Whether this being in the caſe © 

this deed, lands, will amount to a leaſe thereof, and ſo make a forfeiture of the 


_ collate- Copyhold eſtate, there being no cuſtom to warrant it ? 


. This caſe was argued this Term by PEMBERTON, Serjeant, 
preſent leaſe, for the plaintiff, and in Trinity Term following by Marg, 
*r 80 ] Serjeant, on the fame fide, who faid, that this was not a | 

[ to entitle the lord to a forfeiture. It hath been a general-rule, 
LEG that the word & covenant” will make z leaſe, though the r 
Co. Le . © grant” be omitted. Nay, a. lisence to hol@ Tand for a time 
9. Co, 95. without either of thoſe words will amount td a leaſe much more 
Oro Jac. zor. when the words are, 4 to have, hold, and enjoy,” his land for a 
308. 403. term certain; for thoſe are words whigh give an intereſt ; and 
Ge f , ſo it hath been culed in the caſe of Tiftale v. Sir William Eſſex, 
1. Ro. Ab. — which is reported by ſeveral (a), and is in #6. 35. ; and it is now 
x. Buiſt, 150. ſættled, that an action of debt may be poker upon ſuch a covenant. 
4 And all this is regularly true in the of a freehold: but if 
w_— conſtruing of it to be a leaſe will work a wrong, then it is only 
"5 276, A covenant or agreement, and no intereſt veſts; and therefore 


.d. Eq. Rep. it ſhall never be intended a leaſe in this caſe, becauſe it is in the 


103 166. caſe of a copyhold eſtate; for if it ſhould, there would be a wrong 
sen 447- done both to the leſſor and leſſee; for it would be a forfeiture of 


16 Per: Ws the eſtate of the one, and a defeating of the ſecurity of the other. 


=; — vpva It has been generally uſed in ſuch caſes to conſider what was 

402, 423 423. the intention of the parties, and not to intend it a leaſe againſt 

wg their meaning; for which there js an expreſs authority in the caſe 
o. Jac. 172. 

3-Ro, Ab. 547. Winch's Ent. 119. Hob. 34. 


2 Moor, $61, 3- Bulſiz 204, 1. Brownl. 23 IT. Roll. Rep. 397» of 
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of Evans v. Thomas, Cre. Fac. 172. in which Hawel covenants 
with Morgan to make a conveyance to him of land by fine, pro- 
vided, that if he pay Morgan one hundred pounds at the end of 


thirteen years, that then the uſe of the fine ſhall be to the coznizor ; 


and covenants, that Morgan ſhall enjoy the ſaid lands for thirteen 
years, and for ever after, if the hundred pounds be not paid ; the 
aſſurance was not made: and this was adjudged no leaſe for thirteen 
years, becauſe it was the intent of the parties to make an aſſurance 
only in the nature of a mortgage, which is but a covenant... And 
this appears likewiſe to be the intention of the parties here, 


becauſe in the very deed it is recited that the lands are copyhold. - 


It alſo ſounds directly in covenant ; for it is, that Peter hall or 
« may enjoy without the lawful let or interruption of the leſſor.“ 
All agreements muſt be conſtrued ſecundum jutjefam materiam 
if the matter will bear it, and in moſt cafes are governed by the 
intention of the parties, and not to work a wrong; and therefore 
if tenant in tail make a leaſe for life, it ſhall be taken for his 
own life; and yet if, before the ſtatute of entails, he made ſuch 
® leaſe, he being then tenant in fee-ſimple, it had been an eſtate 
during the life of the lefſee ; but when the ſtatute had made it 
un/awful for him to bind his heir, then the law conſtrues it to he 
for his own life, becauſe otherwiſe it would work a wrong. Co. 
Lit. 42. So in this caſe it ſhall not amount to a leaſe, for the 
manifeſt inconveniency which would follow ; but it thall be 
conſtrued as a covenant, and then no injury is done. 


NEwWDIGATE, Serjeant, on the defendant's part, 

That though this was in the caſe of a copyhold, that did not make 
any difference; for the plain meaning of the parties w.s to make 
a leaſe : but where the words are doubeful, and ſuch as may admit 
of diverſe conſtructions, whether they will amount to a leaſe or 
not, there they ſhall be taken as a covenant to prevent a forfeiture. 
So alſo if they are only inſtructions ; as if a man by articles 
ſcaled and delivered is contented to demiſe ſuch lands, and a rent 


* 


R1cnanps 


againſt 
22 


*[81] 


is reſerved, and covenants to repair, &c.; or if one covenant 2. Roll. Abr. 


with another to permit and ſuffer him to have and enjoy ſuch 
lands ; theſe and ſuch like words will not amount to aleaſe, becauſe 
(as hath been faid) the intention of the parties is only to make it 


848. 

1. Bulſt. 2 82. 
3. Bac, Abr. 
405. 422. 

2 covenant; but here the words are plain, and can admit of no - ' 


doubt. But for an authority in the point the Lady Mountague's 1. Roll. Abr. 


Caſe (a) was cited; where it was adjudged, that if a copyholder 
make a leaſe for a year warranted by the cuſtom, et fic de anno in 
annum during ten years, it is a good leaſe for ten years, and a 
forfeiture. of the copyhold eſtate. Yide Hilary Term, 15. & 16. 
Car. 2. Roll 233. the caſe of Halt v. Thomas in this court. 


Tax Cov inclined, that it was a good leaſe, and by conſe- 
quence a fart. iture of the copyhold ; and that a licence in this caſe 
could not be ſuppoſed to prevent the forfeiture ; becauſe if that had 


(a) Cro. Jaz. 301. * 


F 4 been, 


os. 
1. Bulſt. 290, 
I. Rac. Abr. 
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Rrcnanvs been, the jury would have found it. The meaning of the parties 
againt _ muſt make a conſtruction here; and that ſeems very ſtrong that ix 
Str. 2 3 
is a good læaſe But they gave no judgment. 


* 
[82] | | | 
Caſe 65. »Wilkinſon again Sir Richard Lloyd. 
eee eee, HE DEIN DAN covenanted, that he would not agree for the 


Re taking the farm of the exciſe of beer and ale for the county of 
conſent of B. Jork without the conſent of the plaintiff and another: and the 
and C. eachof plaintiF alone brought this action of covenant ; and affigns for 
the covenantees hreach, the defendant's agreeing for the faid exciſe without his con- 
may namen ſent: upon which the p aintiff had a verdict, and one thouſand 
an action for 8 4 | 
bis particular pounds damages given. 
In. Punx row, Serjeant, moved in arreſt of judgment, For that 
S. C. 3, Keb. an action of covenant would not lie in this caſe by the plaintiff 
alone, becauſe he ought. to have joined with the other, both of 
8. Mod. 166, them having a joint intereſt; and fo is Sling/by's Caſe, 5. Co. 18, 
Stra. 50g. 353. If a bond be made to two jointly and ſeverally, they muſt both join 
820. 1146. -inan action of debt; ſo here it is a joint contract, and both muſt 
2d. Ray. 1 03. be plaintiffs : ſo alſo if one coyenant with two to pay each of them 
„ %% twenty pounds, they muſt both join. It is true, in Sling/by's C 
8 56. ” it was held, that if an aſſurance be made to A. of Whiteacre, and 
| to B. of Blackacre, and to C. of Greenacre, and a covenant 
with them & and every of them,” theſe laſt words make the cove- 
nant ſeveral. But here is nothing of a ſeveral intereſt, no more 
than that one covenants with two, that he will not join in a leaf 
without their confent ; ſo that their intereſt not being divided, the 
covenant ſhall be entire, and taken, according to the firſt words, to 
be a joint covenant ; and the rather, becauſe if the plaintiff may 
maintain this action alone, the other may bring a ſecond action, 
and the defendant will be ſubject to entire damages, which may be 
given in both. * | 
But rut CourT was of another opinion, that here was no 
joint intereſt; but that each of the covenantecs might maintain an 
action for his particular damages, or otherwiſe one of them might 
de remedilefs : for ſuppoſe one of them had given his conſent that 
the defendant ſhould farm this exciſe, and had ſecretly received ſome 
ſatisfiftion- or recompence for ſo doing, is it reaſonable that the 
| other ſhould loſe his remedy whonever did conſent? For this rea- 
ſon the plaintiff had his judgment. | 
Cafe 66, Page againſ Tulſe and Another, Sheriffs of Middleſex. 
An d n 1 HE plaintiff brought an action on the caſe « (66 the ſherif 
aan nne for a 4546 return, ſetting forth, that he ſued a capias out of 
3 ae. this court directed to the ſheriff of Mrddleſex, by virtue whereof 
a cpi corpus. ot paratum babes,” though the party do not a —5. C. 1. Mod. 239. 
2 I. — 225, Ante ge. * 3 4 Roll. 2 93. $07. Coo. El. 
460. 624. Moor, 428. 2. Swi. 60. 1. Lev, 86. 8. Mod. 110. 342. 11. N04. 4 
14. Mod. 37. 447. 46 44. 516. 527. 557. 579. 604. 1. Peer. Wms. 687. 1. Selk. 9). 
1. Com. Dig. ** Bail” (K. f.). Lidd's Practice, tog. 111. 4+ Bac, Abr. 462. 1. H. Bl. * 
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arreſted the party, and took bail for his appearance; and at th@ 1% 
— of the 282 the writ the ſheriff returned, cepi corpus et bein 
paratum babes; but he had not the body there at the return of the avvAvoruzs, 
writ, but ſuffered him to eſcape. The defendant pleads the ſtatute SurzIrys or 
of 23. Hen. 6. c. 10, and faith that he took bail, viz. two ſuffi- Mistress. 
cient ſureties, and ſo let him go at large, &c. The plaintiff de- 
murs. 


The queſtion was, Whether this action lies againſt the defen- 
dant at the ſuit of the plaintiff, who refuſed to proceed againſt him 
by way of amerciament, or to take an aſſignment of the bail- bond? 


This caſe depended in court ſeveral Terms. It was 
PEMBERTON and Coxikxs, Serjeants, for the plaintiff, and by 
GEORGE STRODE, Serjeant, for the defendant ; and j 
was given in Eaſfer Term in the twenty-ninth year of this King. 


In the ent for the defendant, that this action would not lie, 
it was conſidered, FixsT, What the common law was before the 
making of this ſtatute.— SE conDLyY, What alteration thereof the 
ſtatute had made.—FirsT, At the common law men were to ap- 
pear perſonally to anſwer the writ, the form gf which required it ; 
and no attorney could be made in any action till Edward the Firft 
de gratis ſpeciali gave leave to his ſubjects to appoint them, and 
commanded his , a to admit them. 2. Inf. 377. Afﬀter 
the arreſt the ſheriff might tie the party to what conditions he 
pleaſed, and he might keep him till he had complied with ſuch 
conditions, which often ended in taking extravagant bonds, and 
ſometimes in other oppreflions ; for remedy whereof this ſtatute 
was made, in which the clauſe that concerns this caſe is, © If the 
« ſheriff return upon any perſon cepi corpus or reddidit ſe, that he 
« ſhall be chargeable to have the body at the day of the return of 
te the writ in ſuch form as before the making of the act; ſo that 
as to the return of the writ this ſtatute hath made no alteration, 
the ſheriff being bound to have the party at a day as before. All * [ 84] 
the alteration made of the common law by this ſtatute is. 
that the ſheriff now is bound to let the out of priſon i 
upon reaſonable ſureties of ſufficient perſons, which before he was 
not obliged to do; and it would be a caſe of great hardſhip upon 
all the iheriffs of England, if they (being compellable to let out 
the party to bail) ſhould alſo be ſubject to an action for ſo doing, 
becauſe they have him not at the day; ſo that the intent of the law 
muſt be (when it charges the ſheriff to have the body at the return), 
that he ſhould be liable to a penalty if the party did not then 
appear, not to be recovered by action, but by amerciament. The 
ſecurity directed by this act is to be taken in the ſherifPs own 
name (4) ; it is properly his buſineſs, and for his own indemnity, 
and therefore it is | wholly in his power ; for which reaſon no 

action will lie againſt him for taking inſufficient bail, that being 

to his own prejudice, in which the plaintiff is nowiſe concerned ; 

for if that had been intended by the act, ſome proviſion” would 
5 (a) Cro. Jac, 286. 


have 
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baer have been made as to his being ſatisfied in the ſufficiency of the 
n perſons... When the ſecurity is thus taken, if the defendant do 
June not appear at the return of the writ, the plaintiff by amerciaments 
8 ſhall compel him to bring in the body, or to affign the bond, 
—— either of which is a full ſansfaQtion, and as much as is required, 
If the ſheriff refuſe to take ſufficient ſureties when offered, he is 
liable to an action on the caſe at the ſuit of the defendant for his 
refuſal (a); and it would be very unreaſonable to enforce him to 
have the party in court at the return, when he is obliged, under a 
penalty, to let him at large. This action is grounded upon a falſe 
return, when in truth there is no return made, or, if any, it is a 
very imperfect return till the body be in court; and this is the 
reaſon why. the Court will not allow it, but amerce the ſheriff till 
he make the party appear: it is not like a complete retùrn, as a 
non eft invertus, or the return of nulla bona upon a fieri facies, 
The caſe of Bowles v. Laſſeli (5) is full in the point, where it was 
adjudg: d, that this action would not lie, becauſe the ſheriff had 
not dene anything unjuſtly, but what he was commanded to do by 
the ſtatute ; and therefore he is to be amerced, if the defendant 

do not appear, | | | 
Bur for the plaintiff it was ſaid, That unleſs this action lie he is 
remedileſs, and that for two reaſons :—FirssT, Becauſe the 
aſſignment of the bail bond is at the diſcretion of the Court, and 
*[ 85 ] not demandable by the plaintiff in fore (c).—SxzcorpLy, * The 
plaintiff hath no benefit by the amerciaments, becauſe they go ta 
the king, and in ſome _ are granted to patentees. - Now it is 
„that the ſherift may be amerced; and certainly if an action 
be brought againſt him he is but in the ſame caſe, for ſtil] he is to 
pay: and if 1t be objected, that the amerciaments may be com- 
pounded cheaper, then the plaintiff hath not ſo good remedy, 
a nor is ſo likely to recover his debt, as if the action would lie, 
which would be a ”_ penalty upon- him than the amercia- 
ments on the ſheriff, Neither will it follow, that becauſe the 
ſheriff may be amerced, therefore no action will lie againſt him; 
for in many caſes he may be amerced, yet an action on the caſe will 
lie againſt him at the ſu t of the party. 41. Af: pl. 12. fol. 254. 
Latch, 187. That ti.is aftion will not lie, is againſt the very end 
of the ſtatute, and the reaſonable conſtruction thereof in the laſt 
clauſe, which enacts, © that if the ſheriff return a cepi corpus, he 
« ſhall be charged to have the body at the return, as re the 
making of the ſtatute.“ Now, before this law he was liable to an 
action, if after ſuch a return made the party did not appear; and 
therefore this action, being grounded upon the common law, is ſtill 
- preſerved, ſince no alteration wark gee been made by this 
ſtatute. It is true, an action of eſcape is taken away, but not an 
action on the cafe for a fa/ſe return; and upon this difference are 
(a} 1. Roll. Abr. 807% Moor, 428. (6b) 1. Roll. Abr. 93. pl. 27. 

1. Sid, 23. Cro. Ez. 460. $8532. Cro. Eliz. $52. 

2+ Saund, 59. 154. (e) See 4. & 5. nn. c. 16. . 20. 


all 
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all the authorities cited on the other ſide; as Cro. Elia. 416. 621. Pact 
Cre. Fac. 286. Moor, 428. and the caſe of Bowles uv. Laſſels. 722 
And for an authority in point is the caſe of Franklin v. Andrews, un — 
24. Car. 1. (a) where judgment was given for the plaintiff in an gazziers or 
action brought for a falſe return of cepi corpus, and the ſtatute Mipoizns. 
pleaded, as in this caſe. It has been objected, that judgment was 

there given upon the defect of pleading, becauſe the traverſe was 

naught: it is true, there was a traverſe, ABSQUE noc guod 

the defendant retornavit aliter vel alis modo; but that was held Ld, Ray. 231. 
good, becauſe it anſwered the falss alledged in the plaintiff's 

declaration. In this caſe there is no traverſe, but it is confeſſed 

by the demurrer that he did falſely and deceitfully return cepi corpus, 

and fo the plaintiff is at apparent damage, and 'hath no 

without this action; and the defendant is at no prejudice, but 

his remedy over on the bail- bond. 


Nox rn, Chief Fuftice, WyNDHAM and ATKINS, Tuftices, 
held, that the action would not lie; for when the ſheriff returns 
cepi corpus et paratum habeo, though he have him not in court, it is 
* no falſereturn ; for if he hath taken bail, he hath done what by #& [ 861 
law he ought to do. If he arreſt a man in Yorkſhire, the law wi 2 * 
not compel him to bring the party hither to the bar, becauſe of the *** % 
charge. If he make an inſufficient return, neither the party nor the 
court are deluded, becauſe the common method in ſuch caſes muſt 
be purſued, by which the party will have remedy. This return is 


rue, 


t b | 

And ArEkIxs, Fu/tice, held, that the ſheriff was not obliged by 
the ſtatute to return only a cepi corpus et paratum habes, but might 
return that he took bail ; for the ſtatute provides, that if he return 
a cepi corpus he ſhall be chargeable as before, but doth not enjoin 
him to make ſuch return ; the caſe of Bowles v. Laſſels is full in 
this point. | a | 

And therefore judgment was given for the defendant. 

But SCROGGS, Zee, was of another opinion; for, he ſaid, 
this action being brought becauſe the deſendant ſaid he had the 
body ready, when in truth he had not, was an apparent injury to 
the plaintiff, of whom the ſtatute muſt have ſome conſideration; 
for it doth not require the ſheriff to ſay, cepi corpus et paratum 
babeo, but he muſt make his return good, or otherwiſe thoſe words 
are very inſignificant ; and if the ftatute oblige him to let the 
party to bail, and nothing more is thereby intended for the benefit 
of the plaintiff, Why doth the Court amerce the ſheriff, and 
punith him for doing what the ſtatute directs? Therefore if the 
plaintiff bing a habeas corpus upon the cepi, and the defendant do 
not appear, the plaintiff is then well intitled to this action. 


(a) See 1, Mod, 33» 57 · 
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EASTER TERM, 
The Tweaty-Eighth of Charles the Second, 
1 N 
The Chancery. 


Sir Heneage Finch, Knt. Lord Chancellor. 
Sir Harbottle Grimſtone, Kur. Maſter of the Rolls: 


ee ee ——— 


Hollis againſt Carr. Ceaſe 67. 


INCH, Lord Chancellor, having called to his aſſiſtance Articles of 
In WyYLDE and WyNDHAM, Fuftices, to give their opinions ee Iu 
what relief the plaintiff was to have for the recovering of jan. 
ſix thouſand pounds, which was his lady's portion ;—after thoſe riage, covenant- 
Judges had ſpoken ſhortly to the matter, he put the following ing to ſertle a 
_ — dagirn 

The plaintiff by his bill demands fix thouſand pounds, due to marriage-por- 
him for his GD with intereſt for non-payment, accord- oy =» nj 
ing to the purport of certain articles of agreement, dated in Au- d nn 
gut 1661, and mentioned to be made between old Sir Robert Carr . hereby agreed 
(the defendant's father), his lady, and his fon (the nowdefendant), * that a fine 
and Lucy Carr his daughter, on the one part; and my Lord Hollis * _ — 
and Sir Francis his ſon (the now plaintiff), on the other part. "= 
The articles mention an agreement of a marriage to be had be- [ 87 ] 
tween the ſaid Sir Francis Hollis and Lucy Carr, with covenants , e — 
on the plaintiff's fide to ſettle a jointure, &c. and on the other fide « 7 the faid 
to pay ſix thouſand pounds; and it is agreed in the articles, that a * portion,” 
fine was intended to be levicd of ſuch lands, &c. for ſecuring the amount to a 
2 — of the ſix thouſand pounds. The marriage takes efef, 8 — 

ut old Sir Rebert Carr did never ſeal theſe articles ; the Lady Carr be dun f 
ſeals before, and the defendant after marriage. Sir Francis had cnancery may 


. decree the exe- 
ention of it in ſpecie.—S, C. Finch C. R. 26r. S. C. 2. Freem. 3. Co. Lit, 139. 1. Roll, 
Abr. 518. Cro. Jac. 399. 522. I. Sid. 423. Ray. 183. 1. Sund. 322. . Mod. 18. 213» 
1. Lev. 274. 9g. Mod. 72. 113. 171. 10. Mod. 1. 103. 234. Prec. Ch.'1g0. 30% Caſes 
Temp. Lelb. 15. 19. 216, 252. Abr. Eq. 255. 379- 1+» Peer. Was. gt. 10%, 321. 780. 
2. veer, Wœs. 134. 314. 397- 415. 645. 668. 3. Peer. Was. 215. 222, 251. 347. 38t. 
1. Vern. 60. $4. 149. 226. 276. 26. 366. 434. 2. Vern. 50. 106. 303. 428. 552. 670. 736. 754 
Gild. Eq. Rep. 6. 10. 3 108. 166. Stra. 243- 1. Bac. Abr. 3 30. 
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norris ifſue on his lady, Lucy, one child fince dead; the lady is likewiſe 
rei dead; the jointure was not made, nor the portion paid. Aﬀer. 
Sn ward, in the year 1664, an act of parliament was made for ſettling 
old Sir Robert Carr's eſtate, whereby the truſtees therein name! 

are appointed to ſell it for payment of debts, and raifing this por. 

tionz by which act all conveyances made by old Sir Robert Carr 

fince the year 1639 are made void, except fuch as were made 

upon valuable conſiderations; but all thoſe made by him before the 

ſaid with power of reyoeatien (if not actually revoked) are 

faved; and in the year 1636 he had executed a conveyance, by 

which he had made a ſettlement of his eſtate in tail with a power 

of revocation; but it did not appear that he did ever revoke the 

fame. The greateſt part of the lands appointed by this act of 
parliament to be fold by the truſtees, are the lands compriſed in 

that ſettlement; and now, after the death of Sir Robert Carr, the 

plaintiff exhibits his bill againſt the ſon {not knowing that ſucha 
ſettlement was made in the year 1636, till the defendant had fet it 

forth in his anſwer) ; and by this bill he deſires that the truſtees 

may execute their truſt, &c. and that he may have relief. 


On the defendant's fide it was urged, That after the marriage 
there was a bond given for an additional jointure, and it was upon 
that account that the defendant was drawn in to execute theſe ar- 
ticles: and if the very reaſon and foundation of his entering into 
them failed, then they ſhall not bind him in equity; and in this 
caſe it did fail, becauſe the plaintiff had diſabled himſelf to make 
any other jointure, by a pre-conveyance made and executed 
him of his whole eſtate; and if this agreement will not bind him, 
then this Court cannot enlarge the plaintiff's remedy, or appoint 
more than what by the articles is agreed to be done: neither can 
the defendant's ſealing encumber the eſtate tail in equity, becauſe 

+ [ 88 ] the lands were * not then 1n him, his father being tenant in tai, 
| and then living; and the ſubſequent deſcent by which the lands are 

_ «caſt upon him, alters not the cafe, for the very right which de- 

ſeends is faved by the act from being charged. 


Bur on the other fide it was argued, That though the marriage 
did proceed upon the defendant's ſealing, yet the aſſurance which 
was to be made, was a principal motive thereunto; and it * 
agreed before marriage, though not executed, it was very j 

he ſhould ſeal afterwards; and though the additional jointure 

was not made, yet tnere was no colour that the defendant ſhould 
break his articles for that reaſon ; becauſe if the bond be not per- 
formed, it is forfeited, and may be ſued; and nothing appeared in 
the caſe, of any conycyance made by Sir Francis whereby he 
had difabled himſelf to make an additional jointure, and he hath 
expreſsly denied it upon his oath. And though it was objected, 
that the money was raiſed by the old Lady Carr, and by the direc- 
tion of the truſtees lodged in the hands of one Cook, who is be- 
come infolvent ; it was anſwered, that there was no proof of the 
conſent of the truſtees, and therefore this payment cannot alter 
che cafe. | ; - | 
| ; HI 
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Tux Lon ů CHANCELLOR, 'after the matter thus ſtated, deli- 
vered his opinion — That the fix thouſand pounds unpaid and un- 
ſatisſied is due to the plaintiff; for though the marriage had not 
taken effect, yet the covenant binds the defendant, becauſe a deed 
is good for a duty, without any conſideration.—-SECONDLY, I be 
plaintiff has remedy againſt the perſon of the defendant at law 
for this ſix thouſand pounds.— THIR DIV, He has remedy again{t 
ſuch of the defendant's lands wh'ch are not compriſed in the ſets 
tlement made in the year 1636 ; for as to them the truſtees may 
be enjoined-to execute the truſt, | | 


And he deſired the opinions of the two Juſtices, if any thing 
more could be done in this caſe. | 


WynDHAM, Fuftice, was of opinion, that nothing more 
could be done, but to make a decree to enforce the execution of 
the truſt. | . 


And WIDE, Tuftice, ſaid, that the plaintiff has his remedy at 
law againſt the defendant, and upon the act of parliament againſt 
the truſtees; but upon theſe articles no decree could be made to 
bind the lands, for that would be to give a much better ſecurity 
than the parties had agreed on. But if there had “ been a cove- 
nant ia the articles, a hne ſhould be levied, it might have 
been otherwiſe; it is only that a fine is intended to be levied. 


But as to that THE Lony CHANCELLOR was of opinion, that 
it was a good covenant to levy a fine, for the words © articles of 
« agreement, &c.” go quite through, and make that clauſe a co- 

But becauſe W yLDE, Fu/tice, was of another opinion, he deſired 


- 


THE ATTORNEY-GENERAL to argue theſe three points: | 
FixsT, Whether this was a covenant tolevy a fine or not? 


SECONDLY, If it was a covenant, Whether this Court can de- 
cree him todo it; for though the party has a good remedy at law, 
yet whether this Court might not give remedy upon the land? 


Tump, If it was a covenant to levy a fine, and the Court 
may decree the defendant todo it, yet w r ſuch a decree can be 
made upon the prayer of this bill, it not being particularly prayed ? 
for the plaintiff concluded his bill with praying relief in the exe- 


cution of the truſt, &c. 


In Trinity Term following, theſe points were argued by 
MavynarD, Serjcant, Six Joux CHURCHILL, and Sin Jon 
Kins, for the plaintiff; Mr. ATTORNEY and Mr. Solict ron, 


[891 


and Mr. K Eck, for the defendant, all in one day, and in the ſame 


order as named. 


The counſel for. the defendant u That this was no covenant Se: Doe v. 


in law to enforce the defendant to levy a fine. It is agreed 


there is no need of the word & covenant” to make a covenant, but 


any 


Rep. 739. 


w 
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Hortus any thing under the hand and ſeal of the parties which importy 

2. « an agr t,” will amount to & a covenant:” ſo in 1. Roll, 

| 2 PE theſe words in a leaſe for years, viz. © that the leſſee 

* repair,” make a covenant: ſo in the caſe of indentures of 

ticeſhip thefe are not the formal words of a covenant, but 

—_— agreeinefit that the maſter ſhall do this; and the apprentice 

do that, and theſe are covenants ; but in all theſe caſes there ig 

ſomething of an undertaking t as in 1. Roll. 519. Walker v. Wal. 

ker, if a be made to another in theſe words, viz, © I have a 

-« writing in my cuſtody, in which V. ſtandeth bound to B. in 

« one hundred pounds, and I will be ready to produce it;“ this is 

a covenant, for there is a preſent engaging to do it, but there are 

no ſuch words here; it is only a recital, & that whereas a fine is 

& intended to be levied to ſuch uſes,” &c. ; it is only introductive 

4 ] to another clauſe, without poſitive or affirmative words, and there- 

[ 99 ] fore can never be intended to make a covenant; but are ® recited to 

another purpoſe, viz. © to declare the uſe of a fine, in caſe fuch 

« ſhould be levied.” If articles of agreement are executed in 

conſideration of an intended marriage, and one fide covenant to 

do one thing, and the other ſide another thing, was it ever ima- 

ined that upon theſe words, © whereas a marriage is intended,” 

c. that an action of covenant might be brought to enforce the 

marriage? and yet there. is as much reaſon for the one as the 

other: therefore ſince the parties have neither made nor intended 

it for a covenant, it is not neceſſary that it ſhould be ſo conſtrued. 

If this is a covenant, the parties at common law could only bring an 

action of covenant, and recover damages for not levying of the 

fine, and that the plaintiff may do now upon the expreſs covenant 

for non-payment of the money; but then th: breach muſt be aſ- 

ſigned according to the words, viz. ( that the defendant did 

not levy a fine as intended ;” who may plead that a fine was ne- 

ver initind ed to be levied : and by what jury ſhall this be tried? It 

may be objected, that every article upon its own bottom, and 

the title of them being © ARTICLES OF AGREEMENT” extends to 

ey paragraph. But as to that, each of theſe articles is to be 

conſidered by itſelf; and every paragraph begins, viz. Ir Is co- 

VENANTED,” &c. which ſhews it was never intended to make ita 

covenant by the title of the articles; and the rather, becauſe it is un- 

reaſonable to make ſuch a conſtruftion ; for it is not to be ſup- 

poſed that a man will covenant that a fine ſhall be levied, as in this 

9. Mod. 162. Caſe, by A. and B. and himſelf, when it is not in his power to 
eee 45. compel another. 

. 7 

12. Mod. 32. SECoxnDLY, Admitting it to be a covenant, yet it would 

Comm 29+ be very hard to decree the execution of a fine in ſpecie, for 

'Talb.234.2-9. the father of the defendant was alive when he executed the 

2. Vern. 60. 84. deed; and the father being tenant in tail, who never ſealed, 

132. 140. 226. the ſon could have no preſent right, who did ſeal; and if mat- 

3. Peer, Wms. ters had ftood now as then, How could a court of equity de- 

2 18% Cree a fine by which a rigbt might be extinguiſhed, but could 

e 10:1, never be transferred, and by which no uſe could be declared? fot 

5 gs though ſuch a fine be good by cffappel before the tail deſcends to 


the ittue, yet no uſe can be declared thereupon, nor upon any * 
y 


__ 8 * Jug 
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dy efeppel; and there is no reaſon why length of time ſhould Hort tas 
put the plaintiff into a better condition than he was when the 
articles were executed.-— THIRDLY, and laſtly, Since here is a. 
particular relief prayed in nowiſe concerning the levying of this {[ 91 ] 
fine, but only a relief in the execution of the truſt, this Court 

cannot decree the defendant to levy one, it being againſt the con- 

fant courſe and rules thereof. 


But on the other ſide it was ſaid by the plaintiff's counſel, that The court of 
the words do declare the intent of the parties that a fine ſhall be chancery may 
levied; and it is the intent which makes the agreement ; and where NY 4.98 
there is an agreement, an action of covenant will lie. If a man co- covenant to 
yenant to do ſuch a thing in conſideration of a marriage, and then levy a fine, 
there is this clauſe, viz. «© Whereas it is intended that he ſhall although the bill 
« before Michaelmas, that then, &c.” certainly upon the et _ 
whole deed here is a good covenant to marry before Michaelmas. — 2 
In this caſe it is covenanted, that fix thouſand pounds ſhall be paid, 1... », 
and that it ſhall be ſecured as herein is after mentioned ; then it is Pleadings, 1022 
declared, that a fine is intended to be levied for that purpoſe ; * 
this is a good covenant to make a ſecurity by a fine. But if the 
particular manner how the ſecurity was to be made had been 
omitted, yet upon the words © covenant to ſecure it” the Court 
hath a good ground to make a decree to levy a fine, that being the 
only way to ſecure it.-SECONDLY, As. to the objection, that the 
defendant had but a poſſibility of having the eſtate when he entered 
into this covenant ; admitting it to be ſo, yet why ſhould that be a 
reaſon to hinder him from making good the ſecurity when he hath 
it? If father and fon covenant to make an aſſurance, and the father 
who had the eſtate in poſſeſſion die, the decree muſt then operate 
upon that eſtate in the hands of the ſon. —T u1zDLyY, Here is a 
general prayer for a proper relief, in which the plaintiff's caſe is 
included: and therefore prayed judgment for him. 


Tux Lox D CHANCELLOR, preſently after the arguments on 
each fide, delivered his opinion, that upon the whole frame of the 
articles there was a covenant to levy a fine; for wherever there is 
an agreement under hand and ſeal, covenant lies {a) ; that in this 
caſe there was a plain covenant, if the firſt article of giving 
farther ſecurity be coupled to that paragraph of intending to levy a 
fine, for that is the farther ſecurity intended; ſo that the meaning 
of the parties runs thus: © I do intend to levy a fine, which is 
« for the ſecuring of ſix thouſand pounds ;” and this appears to 
be their agreement. Now there are many caſes where words 
* will make a covenant, becauſe of the agreement, when the #* [921 
general words of « covenant, grant, &c.“ are wanting; as 
« yielding and paying” will make a covenant (5), for the reaſons 
aforeſaid. And therefore the party having provided himſelf of 


(a) 1. Lev, 47, Cafes in Chan. ſtaff, ante, 34. and Cook v. Herle, 


294- 8. 
b) Ser the caſes of Hays v. Bicker- 
ol. II, G real 
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real as well as perſonal n y theſe articles, he ſaid he woull 
not deprive him of it, — when it might be more 2 * 


action of covenant the not lev 
— rr 40 the ka 


For theſe reaſons he decreed the execution of the fine in ſpecia 
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EPLEVIN.— The caſe was, One Trevil made a leaſe for A juftificatioa 
ninety- nine years, if A. B. and C ſhould ſo long live, ren- in avowry for 

ing anheriot after the death of each of them ſucceflively, appr 
as they are three named in thedeed..The laft named died fir : 


The queſtion was, If an hefiot ſhould be paid? | 22 

STROUD, Serjeant, urged, that it ſhould not, becauſe the re- lee, muſt aver, 
ſervation is the leffpr's creature, and therefore to be taken ſtrongly that one of them 
againſt him: as if rent be reſerved to him and his aſſigns (a, h ive; and if 
or to him and his executors, the heir ſhall not have it: ſo is che ef Mat 
authority in 33. Eliz. Owen 9. REDDENDUM to the leſſor, his ded, it mon 
executors, and adminiſtrators, durante termino 21 annorum, c.; alſo aver that 
the, heir ſhall not have the rent, becauſe it is not reſerved to him (ö). be died ſeiſed. 
3. C. poſt. 281. 8. C. 1. Mod. 216. S. C. 3. Keb. 785. 929. 8. C. r, Vent. 314. 
8. C. 2. Lev. 210. Plowd, 431. Cro. Eliz, 18. Moor, 306. 335. Oro. Jac. 622. 8. Mod. 92. 
123. 221. 9. Mod. 32. 122. 187. 171. It. Mod. 45. 12. Mod. 23. Proc. Ch. 166. 
Abr. Eq. 46. 1. Vern. 165. 283. Caſes Temp. Talb. 44 268, t. Peer. Ws. 16. 
3. Peer. Wms. 20. Gt. 145. 282. 5. Com. Dig. Pleader” (C. 66.) 3. Bac. Abr. 33. 


| (s) By Nov, Chief Fuffice, a deviſes to the leſſor and his affigns, the heir ſhall 
is not an affignee to take, (bd) Wotton have it, though not named. Sacheverel 
v. Edwin, Latch, 274. But in Surry v. v. Froggart, 2. Saund, 367, Notes ts 
Brown, Latch, 99. on a reſervation the Fonda Zr. | 

u. m, durante termine prend. 7. 
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Izexac In this caſe the heriot is reſerved if the three die ſucceflively, and 
the leſſor is contented to truſt to that contingency. 7 


As to this point THE CourT gave no opinion. But judgment 
was given for the plaintiff upon the pleading. Fist, Becauſe 
the defendant had juſtified the taking of a diſtreſs by virtue of 2 
leaſe, for a term of years, if three live ſo long, and did not aver 
that any of the lives were in being (a).—SetconpLy, He ſets forth 
that one of them was ſeiſed, and being ſo ſeiſed died, but doth not 
ſay obiit inde ſcifit —And theſe were held incurable faults. 

(a) Butſee 21. Fac. 1. c. 23. and 4. & 5. A. c. 16. 


Toru. 


*[ 94] a 
Caſe 69. * Barrow againſt Haggett. 
oy ogg RMEDON u prscenvsr.—The tenants by Turner, 
dee me de. T Serjeant, of counſel with them, took three exceptions to the 
mandant is count. | 
a win — Frasr, The demandant, being brother to the tenant in tail 
| it is ſufficiently Who died without iſſue, ſets forth, that the land belonged to him 
ſhexn that the pot mortem of the tenant in tail, without ſaying that he died with- 
tenant in tail out iſſue: in the ancient Regiſter in a formedon it is pleaded that 
on without the tenant in tail died without iſſue; and ſo it is in Co, Ent. 254. b. 
eg Raft. Ent. 341. b. que poſt mortem of the donee reverti debeant, 
the land be- 34 qua 
longed to him ed gudd the donee obiit berede : all the precedents are fo, 
| after the death g. Ev. 4. pl. 36. a | 
of the tenant in a 
tail. —S. C. x. Mod. 219. 8. C. 3. Lev. 55. Co. Lit. 326. Fitz. N.B. 116. 10. Mod. 


140. 362. 367. Ld. Ray. 431. ENS, i 
Inaroxwepon SECONDLY, The demandant makes as if there were two hein 
in diſcender, of one man, which cannot be pleaded ; for he counts, that his eldeſt 
the demandant brother was heir to his father, and that after his death he is now 
1 heir, which cannot be, for none is heir to the father but the eldeſt 
heir, ans ſon, and therefore when they are both dead without iſſue, the 
= after his next brother is heir to him who was laſt ſeiſed, and not to the 
death be became father; and then he ought to be named, which is not done in this 
et boos ms. caſe,” Hwn's Pleader, fol. It is true, in a FORMEDON in reverter 
3 (the tail deing ſpent) the donor ought not to name in his count 
288 every iſle inheritable to the tail, becauſe he may not know the 
(3. E. a.). pedigtee; and therefore it is well enough for him to ſay, © que 22 
. mertem of the donee ad ipſum revert: debeant, eo quod he 
4 without iſſue; but in a FORMEDOXN in diſcender it is preſumed 
that the demandant knows the diſcent, and therefore he ought to 
name every one to whom any right did diſcend : Fenkins v. 

2 fon, Hethey, 58. - ; 
Inayonizbow THRDLY, The demandant hath not ſet forth that he is heir of 
ts dfcender, the L. begotten on the body of his wife, which he ſhould have done; 
make himſelf becauſe this being in the diſcender, he muſt make himſelf iſſue to 
heir to _ the tail. we VE 
na AE SEN ö anſwered theſe exceptions. as to 
Rex: 239-% he = 1p 6g FORMEDON in diſcender he need not ſet forth that 


2 


Ben ang. the tenant in til died vithout iſſue, which he agreed muſt be dove 


F. N. B. 212. = 
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In a roxutdox in remainder or reverter, Edw. 3. pl. 279. Bannzow 
Old Ent. tit. © Formedon” pl. 3. 7. Hen. 7. 1 7. b. a 2 ex-  *gainſt 
preſs in the point. | 

Toru SECOND EXCEPTION he ſaid, That it was no repug- #* [95] 
nancy in pleading to ſay that two were heirs to one man, for they 

may be ſo at ſeveral times; and fo it appears to be in this caſe, 

ſince it is ſaid p mortem of his brother, who was heir. 


To THE THIRD EXCEPTION, It is well ſet forth, that the de- 
mandant was the iſſue of Ingram of the body of Fane; - 
for he ſaith his brother was ſo; and his death he was brother 
and heir of him, which is impoffible to be unleſs he was begotten 
as aforeſaid. 
And of this opinion were ALL THE CouRT, v:z. that it is well Cro. Car. 435, 
h ſet forth, that the tenant in tail died without iſſue; for if 
he had any children alive, it could not diſcend to the demandant as 
brother and heir, which he hath alledged : and they all agreed the 
difference between a FORMEDON in the diſcender, remainder, and 
reverter. a : 

And as to THE SECOND EXCEPTION, there is no contradiction- 


to ſay two are heirs to one, tempore diviſo. 

And THE LAST EXCEPTION had no forcein it. 

But then it was obſerved, that the demandant in his writ had ſet n e 
out his title after the death of the tenant in tail, and in the count it g ugs may 
1s only que poſt mortem, &c. But to that it was anſwered, it re- the writ, * 
nabe writ, and what is therein ſhall ſupply the © c, ö 
in the count, 
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Woodward againſt Aſton. | Caſe 70. 


NDEBITATUS ASSUMPIIT for ten pounds in money re- If the office of | 
ceived to the plaintiff's uſe ; and upon a trial at bar (a) this «+ of the pee 
Term, the caſe upon evidence was thus: pore ne 

Sir Robert Henley, prothonotary of the court of king's bench, for their lives, 
makes a grant of the office of clerk of the papers (which of right . 7 ＋ 
did belong to him) unto Mr. Vidian and Mr. Woodward for their of them, it 16 
lives, and the life of the longeſt liver of them. Afterwards Ar. an entire office, 
Vidian makes a parol ſurrender of this grant, and then Sir Robert and neither of | 
Henley makes a new grant to Mr. Woodward and Mr, {ſton the nn 


defendant for their lives, and for the life of the ſurvivor: Ar. pet «tread. 

Fidian dies : for. . 
The queſtion was, Whether the plaintiff M asdtward ſhould have 24 

all the profits of the office by ſurvivorthip ? S8. C. 1. Freem. 


Ir was AGREED that this was one entire office ; and as one yo 10. 


of them cannot make a deputy, ſo he cannat appoint a ſucceſſor. Colts Tang. 
ald. 97. 127. 


7 N 143. 3+ Bac. Abr. 738. 
(a) The trial at bar is faid to have officers of the court. 8. C. t. Ventris, 
been permiticd becauſe the partics were 296, \ 
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If two perſons But the doubt was, whether the plaintiff had not conſented that 
1 eee 
Jointly to the of new grant which was made afterwards ; for it was ® admitted that 
the papers, a if he conſented before Mr. Afton came in, it muſt then be found 
new grant made for the defendant ; for by this conſent he had barred himſelf of his 
on the ſtrrender right and benefit of ſurvivorſhip; and by his conſenting to the 
— N new grant, which in law was a ſurrender of the 
other, is good. the defendant is joint-tenant with the plaintiff ; and if fo, his action 
is not maintainable. And upon theſe two points only it was left to 
the jury, who found for the defendant. 
The queſtion, The evidence to the firſt point was, that when Mr. Vidian pro- 
2 poſed to the Court, that the defendant might ſucceed him, after 
der an office ſome oppoſition and unwillingneſs in the plaintiff to agree to it, 
was compulſory yet at length he declared that he did ſubmit to it, and — 
or voluntary ? the defendant was admitted; but there was no formal entry of 
— 4 for the admittance as an officer, but only the Court'ggſeclaring their con- 
© t. ſent that he ſhould take his place. | 


On the other fide it was inſiſted on for the plaintiff, and proved, 
that his ſubmiſſion to the Court was with a ſalve jure, and what 
he did was reluctante anima, thinking it was a hardſhip upon him, 
as he often ſince declared; fo that it was guaſt a compulſory con- 
ſent made in obedience to the Court, with it was not good- 
manners in him to contend. 


— coal SEVERAL POINTS were ſtirred at the trial; as, — Fix sr, Whe- 


deed by which ther a ſurrender of the grant of an office by parol was good ?— 

an officeis SECONDLY, Whether if agrant be made of an office, or of any other 

granted is an thing which lies in grant, and the deed is loſt or cancelled, the of · 

extinguiſhment fice or the thing granted falls to the ground? for the deed is the 

2 £ foundation; and a caſe was cited in the Lord Dyer; If there be 

Plowd. 381. two joint-tenants, and one cancels the deed, it hath deſtroyed the 
| right of the other. Quære of theſe things (a). 


— ging But IT WAS AGREED, that if two men who have one office for 
their lives and the ſurvivor of them, if one ſurrender to the other, 


+.» 0b and then a new grant is made to this other and a er, he hath 
ſurrenderby one debarred hi of the ſurvivorſhip, and he and the are 
deſtroys the jointly ſeiſed. 8 


(a) It is faid, c. Freem. 429. that 
IT Was AGREED, that although this is an 
office that cannot paſs but-by deed, the 


* 


Trinity Term, 28. Car. 2. In B. R. *[ 99] 


* Crofiman againſt Sir John Churchil. Caſe 71% 


UARE IMPEDIT.— The plaintiff's title was ſet forth in his It three 

declaration; and it was alſo found in a ſpecial verdict, that —— 4 
Sir George Rodney was ſeiſed of the advowſon in fee, and died e ent — 
ſciſed, leaving two ſiſters who were his coheirs ; that they and jute —— 
Sir John Rodney, being allo one of the fame family, and pretend- ment by inden- 
ing a right to the eſtate, for preventing ſuits that might happen, ture to preſent 
all enter into an agreement by indentures mutually execu » of 3 they 
which it was agreed, that Sir- John Rodney ſhall hold ſome lands n a 
in ſeveralty, and the co-heirs ſhall hold other lands in the like ocher but upon 
manner; and as for this advowſon a temporary proviſion was made the covenants 
thereof, that each of them ſhould preſent by turns, and this was but if an a@ of 
to continue till partition could be made; then comes an act 1 — 
parliament and confirms the indenture, and enacts, „That every ing this ind 
« agreement therein contained ſhall ſtand, and that all the reſt of ture, and or- 
<« the lands, not particularly named and otherwiſe diſpoſed by the daining that 
« ſaid indenture, ſhould be held by theſe three in common; one — 
of the three, who by agreement was next to preſent, grants the a 
next avoidance (the church being then full) to the plaintiff. is veſted in each 


The queſtion was, Whether theſe three were not te- ma 
nants in common of the advowſon ? and if fo, then the grant of 6, co, _ 
the next avoidance cannot be good by one alone, becauſe he hath 2. Rell, Rep. 
not the whole advowſon, but only a right to the third part. by 


It was ſaid, that if tenants in common had made ſuch an agree - F. N. I. 2. 
ment, it would not have been any diviſion of their intereſt ; for 12. Mod. 322. 
there muſt be a partition to ſever the inheritance. 

Tux CourT were all of opinion, that j ſhould be 

iven for the plaintiff ; for ——— an — there ſhall 

a preſentation by turns, and therefore for one turn each hath a 
right to the whole advowſon by reaſon of the act of parliament 
by which that agreement is confirmed, and thereby an intereſt is 
ſettled in each of them till ition made ; but this 
would have veſted no — in either of them without an act of 
parliament to corroborate it ; therefore there had been no remedy 
upon it but by an action of covenant. 


Tors, This caſe was argued four times, and not one authority x, 
Cl 

*[98] 
*The Earl of Shaftſbury againft Lord Digby. Caſe 72. 


 CCANDALUMMAGNATUM.—Theplaintiff declares upon A declarationin 
the ſtatute of 2. Rich. 2. c. 5. for theſe words, © You are not ** = ion of 
« for the king, but for ſedition and for a common-wealth, and by — moqpans 


tum need not 
God we will have your head the next ſeſſions of parliament.” recite theftatuts 
2. Rich, 2. ſt. 1. c. 5. for it is a general law z and is good, although it uſe the words © cont7afe. 
* ciat mendacia”* for „ deviſe lies, and omit the words and other” in reciting the 
and do not alledge that the defendant ſpate the words,S. C. 3. Keb. 634. 641. 66x. S. C. 
2. Jones, 49. 8. C. 1. Freem. 422. Pott. 166. 4. Co. 12. Cro. Car. 136. Vid. Ent. 74. 


Pam, 565, Ley, 32. Jones, 194. Com. 4394 14. Mod. 64. 84 Bull. N. F. 4. 
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Tax Bast of Aſter verdict for the plaintiff, and a thouſand 


Trinity Term, 28. Car. 2. In B. R. 


Snare gf i i 1 
kr given, it was moved in arreſt of judgment, and ſeveral exceptions 
Lea Dies v. taken. 


FirsT, As to the recital of the ſtatute, the words of which 
are, © that no man ſhall deviſe any lies, &c.” and the plaintif 
for the word & deviſe” had uſed the Latin word e contrafacis 
in his declaration, which was very imp r, that being * tq 
< counterteit”” and not © to deviſe ;” for hound have been ns · 
chino or ingo; thoſe are words more expreflive of deviſe. 


SECONDLY, It is that the defendant dixit mendacia of 
the plaintiff, viz. « hæc Anglicana verba ſeguen.“ and doth not 
Mledge that he ſpoke the words, 


TrinDLY, The moſt material objection was a miſtake in the 
recital of the ſtatute, the of which are, & that none hall 
« fpeak any ſcandalous words of any dukes, earls, &c. the juſtices 
« of either bench, nor of any other great officer of the kingdom; 
but the plaintiff in his declaration recites it thus, None ſhall 
« ſpeak any ſcandalous words of any dukes, earls, &c. juſtices 
4 of either bench, great officers of the kingdom,” and leaves out 


the words © neque al.” fo that it muſt be conſtrued thus, © None 


« to ſpeak of any dukes, earls, &c. being great officers of the 
c Kingdom; and then it is not enough that the plaintiff is comes, 
but he alſo ought to be a great officer of the kingdom, which is 
But upon great debate and deliberation theſe exceptions wen 
over-ruled; and THE WHOLE CouRT gave judgment for the 
plaintiff, Tg 
As to THE FIRST EXCEPTION they faid, © contrafacio” is 3 


legal word, and apt enough in this ſenſe; and ſo are all the prece- 
— and thus it was pieaded in the Lord CromweP's Caſe. 


71.504. 6786 As to THE SECOND EXCEPTION it was ſaid, the mendacia which 


*[ 99] 


were told, were the Engliſh words which were ſpoken ; and the 
« Yz. hec Auglicana verba ſeguen.“ being in tne accuſative caſe, 
are governed by the fame verb which governs the words * prece- 
dent, viz. © horribilia mendacia.” Beſides, for the ſupporting of 
an action the v1z. may be tranſpoſed, and then it will be well 
enough, vIz. © the defendant ſpoke hac Anglicana uerba, vit. 
« lies of the plaintiff.” | 


As to THE THIRD EXCEPTION it was anſwered, that the plaintiff 
need not recite the ſtatute, it being a (a) general law, And ad- 
mitting there was no neceſſity, yet if he will undertake to recite!!, 
and miſtake in a material point, it is incurable. But if he recites 
ſo much as will ſerve to maintain his own action truly, and miſ- 
takes the reſt, this will not vitiate his declaration; and ſo he hath 


(a) Sid. 343. Poſt. 30. Fitzg., 45- 65. Ld. Ray, 120. 343. 4. Bee. 
658. 7 
3 * | "";* Shad 
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Trinity Term, 28. Car. 2. In B. R. 


done here by reciting ſo much of the ſtatute which enacts, & that Tu Eat o 
« no man ſpeak ſcandalous words of an earl,” which is $*47 752var 
enough (he being an earl) to entitle him to an action; and he con- ,, — 
cludes, i prout per eundem actum plenius liquet,” 

Tux Covxr grounded themſelves principally upon a judgment 
given in this court, which was thus: There was a com- 
mitted, and the party brought an action upon the ſtatute of Hux 
axp CRY, 13. Ed. 1. c. 1. in which he recited © incendia dome- 
rum, the ſaid ſtatute beginning, ( Foraſmuch as from day to day 
« robberies, murders, burning of houſes, Ac.“ and the precedents 
are all ſo: but the parliament-roll is © incendia generally without 
« drum; and it was ſtrongly urged that it was a miſ- recital, 
n Court were all 2 Gs 

laintiff's caſe bei concerning a „for which 
taken, it was for that reaſon good enough; and judgment was given 
accordingly. | 


Wn this cauſe was tried at the bar, which was in Zafter Apr, ingiring. 
Term laſt, the Lord Mobum offered to give his teſtimony for the his teſtimony in 
plaintiff, but refuſed to be fivorn, offering to ſpeak upon his honowr, agp anger 

But WyLDE, Juſtice, told him, in cauſes between party and muſt be f 
party he muſt be upon his oath. | 
The Lord Mohun aſked him, whether he would anſwer it. 


Taz JuDGE replied, that he delivered it as his opinion. And 
becauſe he knew not whether it might cauſe him to LE 
in another place, he deſired the reſt of the Judges to deliver their 
opinions, which they all did, and ſaid he ought to be ſworn. 
2923 r id there was an 
order in peers, © that it is againſt the privilege of the 
* houſe for any lord to be ſworn.” 
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TRINITY TERM, 


The Twenty-Eighth of Charles the Second, 
IN 


The Common Pleas. 


Sir Francis North, Nut. Chief Juſtice. 

Sir Hugh Wyndham, Nr. 

Sir Robert Atkins, Kut. Tuſtices, 
Sr William Scroggs, Kut. 

Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Knut. Solicitor General 


re 
Anonymous. Caſe 73. 

EBT, uPON THE STATUTE FOR NOT COMING ro Inwhatmanner 

CHURCH and concludes, per quod actis accrevit eidem * Geclaration in 

domino regi et quer. ad exigend. et habend. The Exczr- CES 

T10N, after judgment, was taken, it ought to have been only 23. El. c. 1. 

actis accrevit eidem the plaintiff, gui tam, &c. and not exigend. et may conclude. 
habend. for the king and himſelf—Sed non allecatur : for upon 
ſearch of precedents THE CourT were all of opinion that it was 

good either way. | 


Anonymous. Caſe 74. 
CCOUNT.— iven quid computet. The de- tn an 
A E nem mwdgs pun pero. +> 


without 
dial commiſſion, a factor cannot ſell the goods of his principal, except — 
1. Roll. Abr. 125, Co. Lit, 89. Abr. Eq. 369. 2. Vern. 638. 10. Mod. 144. 12, Mod. 
$14+ $02. Stra. 1178. 1182. 3 Peer. Wms. 185. 187. 27% Cowp. 255 | 
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by oath ? Accompt, 47.—But no opinion was delivered herein; only Th 


and ſhe dies be- and deviſes a fhilling to his daughter for a legacy, and dies. The 


Trinity Term, 28. Car. 2. In C. B. 


Azoxrwoss: And THE WHOLE CourrT, after argument by BaxRELt, Ser, 
Jeant, for the plaintiff, and Bar D] ), Serjeant, for the defendant, 
were of opinion that the plea was not or if a merchant 
deliver goods to his factor ad merchand:zand. he cannot fell them 
upon credit, but for ready money, unleſs he hath a particular com. 
mitkon from his maſter fo to do; for if he can find no buyers, he is 
not anſwerable; and if they are bona peritura, and cannot be fold 
for money upon the delivery, the merchant muſt give him autho- 
rity to ſell upon truſt. If they are burned, or he 1s robbed with. 
out his own default, he is not liable. And in this caſe it was not 

that he could not ſell the goods for ready money ; and the 

fale itſelf was made beyond ſea, where the buyer is not to be found: 

like the caſe of Sadeck u. Burten (a), where in account againf 

a factor he pleadsthat be ſold the je wei to the King of Barkary for 

the plaintiff's uſe ; and upon a demurrer the plea was held naught; 

for when a factor hath a bare authority to fell, in ſuch caſe he 

| hath no power to give a day of payment, but muſt receive the 

* [ 101 ] money immediately upon the ſale. Therefore in the caſe at bar, 
if the maſter is not bound by the contract of the ſervant without 
2 eee eee his uſe; neither ſhall 
the ſervant have authority to fel] wi ready money, unleſs he 
bath a particular order for that purpoſe. | : 

Reere, If aple Trxxrx was another thing moved in this caſe for the plaintiff: 

fo acconnt b*- That the plea ought to be put in upon oath ; for having pleaded 

need be verifies that he could not ſell without loſs, he ought to ſwear it: Fitzl, 


+ ww xx _ 


ww + A XX. a4. 
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Crier JusTICE ſaid, that the plaintiff ought to have required the 
plea upon oath, for otherwiſe it was not neceſſary. | 


But for the ſubfiance of the ples it was held M, and ligne 
was given for the plaintiff. 


| (a) 2. Bulfi. 104. Yelv. 203. 


Caſe 75. +. Harris's Caſe. 
Wobuſbud dis, Hos, Serjeant, moved for a prohibition. The caſe was! 
Ms A man makes a will and appoints his wife to be executrix, 
ny; < tree] executrix, before probate of the will, dies alſo inteſtate. 
de baba The queſtion was, Whether the goods ſhall be diſtributed, by the 
effefts muſt be 22. & 23. Car. 2. c. 10. for ſettling inteſtates eſtates, amongſt the 
ne hog Dy next of kin, to the executrix or to the next of kin to the teftatrr 
band, and nat her huſtand 3 fince ſhe dying before probate, her huſband, in judg- 
the next of kin ment of law, died alſo ? | © 
Aer  " Fhis caſe ſeems to be out of the ſtatute, the huſband having 


>: wp Abr- made a will, and the act intermeddles only where no will is made. 


ve, 22. 5. Co. g. Cre. Elf7. 221. Abr. Eq. 249 1. Vern, 200. 403. 473. Fine. 
204.. 303. 10. Mod. 315. 12. Mod. 16. 306. 615, Caſes Temp. Talb. 209. 1. 
* Med. 39. 65. Show. 2, 25. t. Com. Dig. 262. = N 


Tut 


Tiinity Term, 28. Car. 2. In C. B. 


; Covzr delivered no judgment in it, but ſeemed to in- Hass 
Nee. this very caſe, and that admi—-— 
nitration muſt be committed to the next of kin of the huſband; 

but if there ſhould be no diſtribution, it muſt then be according 

to the will of the teſtator. 


Reder againſt Bradley. Caſe 76. 
T was moved to reverſe a judgment given in AN HONOUR COURT Judgment te- 
I gon a writ of falſe judgment brought here. N 22 


The plaintiff declared in the action below, that there was a Wane mae U 
communication between him and the defendant concerning the ,, 30l. 
ſervice of his ſon 3 and it was agreed between them, that in conſi- 5 
deration * the plaintiff would permit his ſon to ſerve him, the defen- L102 1 
dant promiſed to pay the plaintiff thirty ſhillings. The plaintiff pott. 206. 
avers, that he did permit his ſon to ſerve him, and that the defen- 4- Term Rep. 
dant hath not paid him the thirty ſhillings. There was a verdi& 495 | 
for the plaintiff. 


The tions now taken were — FRS, It is not faid that 
the jurors were electi ad triand. &c—SECONDLY, He lays his 
damage to thirty pounds, of which a court-baron cannot hold plea ; 
for the difference taken by my Lord Cute is, where damages are 
laid under forty ſhillings, ces may make it amount to more; but 
where it is laid above, in ſuch caſe all is coram non judice ; for 
which reaſon judgment was reverſed. But in this court the 
Judge , doth not pronounce the reverſal, as it is done in the 
king's bench, i 


Lane againſt Robinſon. Caſe 57. 
TRESPASS ron TAKING oF HIS CATTLE. The defendant Treſpaſs vi & | 
juſtiſies by virtue of an execution in an action of treſpaſs i and cans 
brought in a hundred court; and the plaintiff demurred. 22 
PEMBERTON, Serjeant, took two exceptions to the plea. bungred cams. 


Fuer, Becauſe the inferior court not being of record cannot ©'*: I. 448. 
hold plea of a treſpaſs quare vi et armis et contra pacem.— But Hob. 180. 
it was not allowed; for treſpaſſes are frequently brought there, Sid. 343. 
and the plaintiff may declare either vi et armis or contra pacem. 


SECONDLY, The defendant, reciting the proceedings below, Juſtification 
tuch, © zaliter proceſſim fuit,” whereas he ought particularly to under 2 judg- 
{et forth all that was done, becauſe not being in a court af record (ro. u b 
the proceedings may be denied, and tried by jury.— But THE fal- proceſſes 
Cour inclined, that it was pleaded well enough, and that it was is good. 
TOP Ld, Ray. 30. 1, Wilf, 316. 2. Will. f. and (ce the caſe of Rowland v. Veale, 


But 


Trinity Term, 28. Car. 2. In C. B. 


But if the plaintiff had replied, de injurid ſud propris abſque tal 
G, that had traverſcd all the proceedings.— Quære, 

+ wo ſuch a replication had been good ? becauſe — plaintiff muſt 

— anſwer particularly that authority which the defendant pretended 

— i to have from the Court. —But no judgment was given. 

reply, de injurid fad proprid 7 &c. | 


*f 103] | EX 
Caſe 78. ® Sherrard againſt Smith. 


- In ee for Es pA quare clauſum fregit, and for taking away his good 
| — The defendant juſtie the taking by the command of the 


juſtifies by lord of the manor, of which the plaintiff held by fealty and rent, 
command of and for non-payment thereof the were taken nomine diftric. 
the lord of the fionis. The plaintiff \ 99; that the locus in quo eſt extra, ABSQUE 
manor of whom Roc 1.37 off infra feodum. The defendant demurs ſpecially, be- 
— "my cauſe the plaintiff pleadin my de scan hes have taken the 
rent, and that _—_— him, as in Buckna?s (a), where this is given a 
tor non-pay- A rule 5 Lowe CoKE. | Fi 


of the | 
dap -— gx PEMBERTON, Serjeant, on the other fide agreed, that in all caſes 


| goods by way of affiſe hors de fon fee is no plea, without taking the 


of diftreſs, the upon him. And in the Year Book 5. Edw. 4. pl. 2. i 
1 that in replevin the party cannot plead this plea, uſe he may 
place naaa diſclaim; but Brook in his Abridgement of this caſe (5) faith, this 
is extra, ans- is not law, and ſo is the Year Book 2. Hen. 6. pl. 1. ; and many 
aus noc that caſes afterwards were againſt that Book of Edu. 4. and that a man 
2 Taler might plead hors de ſon ſee: as if there be a lord and tenant hold- 
1 —— — and he make a leaſe for years, and the 
upon lord diſtrain the cattle of the leſſee, though the tenant hath paid 
the rent and done fealty ; there if the leſſee alledge that his lefor 
13. Afiiſe, 28. was ſeiſed of the tenancy in his demeſne as of fee, and held it cf 
. Affie, 41. the lord by ſervices, &c. of which ſervices the lord was ſeiſed by 


9. Ce. 20. 34+ the hands of his leſſor, as by his true tenant, who hath leaſed the 


coor — af lands to the plaintiff, and the lord, to charge him, hath unjuſtly 
2. Ind. 296. avowed upon him who hath nothing in the tenancy, it is well 


Co. Lit. 1. as in the caſe of avowries (c) ; and the reaſon given in che 

4- Bac. Ar. Year of 5. Edw. 4. about Diſclaimer will not hold now, for 

206. 389. 39% that courſe is quite altered, and is taken away by the ſtatute of the 

** 21. Hen. 8. c. 19. which enacts, (that avowries ſhall be made 

by the lord upon the land, without ing his tenant.” But in 

caſe of treſpaſs there was never any ſuch thing objected as here; 

for what tenancy can the plaintiff take upon him in this caſe ? He 

cannot ſay tenen. liberi tenementi, for this is a bare action of tre(- 

paſs, in which though the pleading is not fo formal, yet it will do 

[ 104 ] 29 hurt; for if it had been only extra feodum, without the tra- 
verſe, it had been good enough. 

09, Oo. 33.40 36. Secalſo22.Hen,6, (5) Bro. Abr.tit, 4 Hors de fon Fee," 


pl. 2. Koilw. 73. 2, AT pl. 1. pl. 18. 
14 AM. pl. 13. and Co, Lit. 1. b. (c) 9. Co. 


. 


And 


i 


Triniry Term; 8. Car. 2. In C. K i 


And of that opinĩom was THE CourT in Hilary Term follow- _— , 
ine, when judgment was given for the plaintiff (abſente Scxooos). %% 
as THE — JUSTICE faid, that tae rule * down RG 3 
Cox, in Cs. Lit. 1. b. that there is no pleading hors de fort fre 
without taking the tenancy upon him, is to be intended in caſes 
of aſſiſe 3 and fo N he there cites for proof of that 
opinion, and therefore ſo he is to be ünderſtood: but this is an 
action of 29520 brought upon the poſſeſſion, and not upon the title. 

In the caſe of avowry, a, ſtranger may plead generally bors de ſon 
fee,, and ſo may tenant for years; and this being in the caſe of a 
treſpaſs is much ſtronger, and if the plaintiff deſtroy the defen - 
dant's juſtification, it is well enough. | 

See 11, Geo. 2. & 19% 


Sit William Hickman #gainf Thorne and Otherz. Caſe 79. 

PR EPLEVIN.—The defendant juſtifies the taking, for that the On pleading & 

leur in quo was his freehold, and that he took the cattle there g lng in 
damage feſant —The plaintiff in bar to the — — that e, u 


togeth | 
hath right of common there, and that he had lands there, and did C. In. 1 
incloſe.—The plaintiff dernurs. Yolo. ©. dove 
NzwpiGATi Sirjeant, took exceptions to the rejoinder.— Je, 5% 
Fixsr, For that he did not aver, that the lands which he in- 2 
Cloſed did lie together, and therefore had not brought his caſe Comyns, 341. 
within the cuſtom alledged.— Sed non allocatur, becauſe he could 1. Vern. 32. 
not incloſe if the lands had not laid together, 6d 
116. 301, 356.575. Ld. Ray: 237. 889. 1. Salk. 403. 4; Com. Dig. 47% 


SzconDLY, He gives no anſwer to the plaintiff's right of If a dtrndant 
common but by argument, which he ſhould have confeſſed with a _ — — 
bene et verum eft, and then ſhould have avoided it by alledging the 2 s- 
cuſtom of incloſure z like the caſe of Ruſſel v. Broker (a), where bold, and the 
in treſpaſs for cutting daks the defendant pleads, that he was ſeiſed pliniff pre- 
of a meſſuage in fee, and preſcribes to have rationabile efloverium > for right 
ad libitum capiend. in beſcis; the plaintiff replies, that the lacus in 2 e. 

„ was within the foreſt, and that ® the defendant and all thoſe, La og J. 

e. habere conſueverunt rationabile eftovertum, c. per liberationem pea Aa —4 
fireftarii ; and upon a demurrer the replication was held naught, plead # caſtew to 
becauſe the plaintiff ought to have pleaded the law of the foreſt, incleſe w: bout 
IZ. lex foreſt talis gi, or to have traverſed the defendant's <*"#ffing the 


preſcription, and not to have ſet forth another preſcription in his —— <a 
replication without a traverſe. NESS. 


(a) 2. Leon. 209. ; a | 
Vor. II. H Tumprr, 


A preſcription 


Trinity Term, 28. Car. 2. In C. B. 
TrIRDLY, The defendant ſhould have pleaded the cuſtom, 


aga'nit another and then, have traverſed the preſcription of the right of common; 


preſcription is 
not good with 


for he cannot plead a cuſtom againſt a cuſtom; as in Aldred' 


out a traverſe. Caſe (a), where one preſcribes to have a light, the other cannot 


Moor, 572. 


Cro, Eliz. 693. 
en 44: to be the only queſtion in the caſe was admitted, viz. That ſuch 


27 


preſcribe to ſtop it up. 
PEMBERTON, Serjeant, contra. He ſaid, that which he took 


a cuſtom as this to incloſe was good; and fo it has been adjudged 
in Sir Miles Corbet's Cafe (b). But as to the objections which 
have been made; the defendant admits the preſcription for right 
of common, but faith he may incloſe againſt the commoners, 
by reaſon of a cuſtom which 1s a bar to his very right of com- 
mon, and therefore need not confeſs it with a bene et verum eff, 


neither could he traverſe the preſcription, becauſe he hath admitted 


it. It is true, where one preſcribes to have lights in his houſe, 
and another preſcribes to ſtop them up; this is not good, becauſe 
one preſcription is r Boruur + to the other, and for that 
reaſon one muſt be traverſed ; but here the defendant hath con- 
feſſed, that the plaintiff hath a right of common, but it i$ not an 
abſolute but a qualified right, againſt which the defendant may 
incloſe: and here- being two preſcriptions pleaded, and one of 
them not being confeſſed, it muſt from thence neceſſarily follow, 
that the other is the ifſue to be tried, which in this caſe is, Whe- 
ther the defendant can incloſe or not ? | 


Trax Chikr JusTICE and THE WHOLE, CouRT were of opi- 
nion, that where there are ſeveral freeholders who have right of 
common in a common field, ſuch a cuſtom as this of incloſing 
is good, becauſe the remedy is reciprocal ; for as one may incloſe, 

' 


. © fo may another. 


But ATKyNs, Fuftice, doubted much of the caſe at bar, be- 
cauſe the defendant had pleaded this cuſtom to incloſe in bar to a 
freeholder who had no land in the common field where he claimed 
right of common, but preſcribed to have ſuch right there as ap- 
pendant to two acres of land he had alibi, for which reaſon he 
prayed to amend upon payment of coſts. 


. (s) g- Co. 58, % 7. Co. 5. 


TRINITY 


w 


TRINITY. TERM, 


The Twenty-Eighth of Charles the Second, 
x 5 
The Exchequer. 
Sir William Montague, Kat. Chief Baron. 
Sir Edward Turner, Nut. | 
Sir Ed ard Thurland, Knt. Barons. 
Sr Vere Bertie, Knt. g | * 
Sir William Jones, Nut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 
„„ | | 1106 
Attorney General againſt Sir Edward Turner. Caſe 80. 


NFORMATION. —The caſe was, That the king by letters A unt from 
patents granted ſeveral lands in Lister 5 fours: king of —— 
words; and then this clauſe is added, upon which the queſtion lands, and alſo 

aroſe, „ Nec non totum illud FRAN et folum et terras ſuds con- 2 — 3 

4 ftiguè adjacen. to the premile | 


I 


„ que ſunt aqud cooperta vel que u n 
© in pofterum de aqud poſſunt In And afterwards a great « — — 
quantity of land was gained from the ſea. eee ques 


| The queſtion was, Whether the king or the patentee was en- « —— 

titled to thoſe lands? at | v4) | — 2 
SawvER, for the ling, argued; that be had a good title, be- « east 

cauſe the . was void, be having only a bare peſſibility in the will not 1 paſs 


thin ime. land "afterwards 
g granted at that time — 


But Leyins en the other ide inſiſted, that the grant of thoſe fes. 
ands was good, becauſe the king may grant what he hath not in s. c. Ray. 261. 
Poſeſſion, but only a poſſibility to have it, But admitting that he 8. C. 2, Lev. 
could not make ſuch a grant, yetin this caſe there is ſuch a cer- 171 
tainty as the thing itſelf is capable to have, and in which the king Pear, 436, 
hath an intereſt ; and it is hard to ſay that he hath an intereſt in a Cre. Jac. 509. 
1. Bulſt. 194. Moor, $71. 1. Sid. 149. 2. Roll. Abr. 170. 2. Roll, Rep. 168. 2. Co. 32. 
3. Mod. 8. 12. 19. 105, 12, Mod. 77. Fitzg. 90. 290. 308. 2. Peer. Wms. 182. (608.) Ld. 


Ray. 49. 51, 8 Bac. Abr. 154. 
| ads " H 2 thing, 


Tri rinity Term, 28. Car. 2. In C. 8. 


—. . yet cannot by any means diſpoſe of it. If it ſhould be 
that nothing is to paſs but what is contigu? adjacen. tg 


"=. -+608 — premiſes granted, and therefore an inch or ſome ſuch fall 

Toanzz, matter muſt paſs, and no more; certainly that was not the inten- 
tion of the king, whoſe grants are to be conſtrued favourably, and 
very bountifully for his honour, and not to be taken by inches. If 


there are two marſhes adjoining which are the king's, and he 
— one of them by a particular name and deſcription, and then 
grants the other contigus adjacen. ex parte auſtrali, certainly 
the whole marſh will paſs; ENS rrp er 
man is ſeiſed of a houſe br cloſe, and of another houſe, &c. c 
tigut adjacen. that is to be intended of the whole houſe. In thi 
Caſe the king intended to paſs ſomething when he ted totun 
fundum, c. but if ſuch conſtruction ſhould be as inſiſted 
on, then thoſe words would be of no ſignification. It ith, ths 
word. c illud is a relative, and reſtrains the general words, and 


*[ 107 ] implies that which may be ſhewn as it were ® with a finger; and 


in Deddington's Caſe (a), a of omnia illa meſſua 
fituate in Wells, and the — — Wells but elf: — 
the grant in that caſe was held void, becauſe it was reſtrained to a 
certain village, and the pronoun © ://a” hath reference to the 
town; but in this caſe there could be no ſuch certainty, becauſe 
the land at the time of the grant made was under water. But if 
nquaagy in not. gays by-Ber very waned of ho. grant, the non ob- 
ante makes it which in this caſe is ſo particular, that 
it ſeems to be deſigned on purpoſe to anſwer thoſe objections of 
any miſtake or incertainty in the val uantity, or quality of the 
granted; which lle kapplies the 4 As for want of right in- 
thing pr given to the king, in all caſes where he ma 2 

— at hs Cota kw Þ OOH Bozun's 

there is another ver y general cauſe in the p 3 
ena alls plens,” a5 23 they are er could be In in the king's hands 
2. his guiſes or otherwiſe. Ades pleni are operative 
word (2), Wig lers Caſe, 10. Co. 63. And there is alſo this 

& omnes 13 ng — . uxum et refluxum maris,” 


rags is true, theſe words © — ſpectan. do follow ; 
from whence it ma — ug is ar lp roar 
beloag tothe premiſes Fencing it ü be ſo, yet the law will 


thoſe words — avoid the grant in that part. In the 
Caſe of the Abbot of Strada Marcella (e the king granted a manor, 
et bond et catalla ftlonum ditto maneris ſpettan, : now though ſuch 


could not be to a manor. it was there 
| acubged thnthey ale Such things — the ho hath by 


erogative, and ſome things the ſub bjedt may have by * 
HERES wrecks, &c. And in this very * it 1 ſaid, that 
there is a cuſtom in Lincolnſbire that the 4 of manors ſhall have 
derelict lands, and it is a reaſonable cuſtom ; for if the ſea waſh 


3 2. Co. 32. | 24. 12« Co. 75. 1. Saund. 275 


) Ante, 4. Bac. Abr. 213. 
e e eee . 
, ' away 


are ſome authorities; as 


manor, 


(a) The report of this caſe in Sir T. 
Ray. 242. ſays, it was adjourned ; but 


Levixz, Serjeant, who was counſel for 
the patentee, reports, that afterwards 
MoxTacur, Chief Baron, and Tux 
CovnT, with the advice of RarnsrorD, 


Trinity Term, 28, Car. 2. In C. S. 


away the lands of the ſubject, he can have no recompence unleſs he Ar resse 
en from the ſea: and for this there &©=*2nak 
i 


Henry Conflable's Caſe, 


k bY G. * 0 
land between high- water and low- water mark may belong to a Tea nan. 
no judgment was given (a). 


2. 

gur modo inundat. wel aqua maris co- 
« qperia exiſtunt, ot fu ad aliguod 
% tempus impoſterum recuperat foret 
« per reliftionem meris, vel aliter alin 
* quocungue modo, non obſtante non i- 
« nando valorem quantitatem wel quali« 
« taten; but that the patent, as to the 
quantity of land which became dereli& 
afterthe patent, was void. S. C. 2. Lev. 
171. 22 
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„ WN 
Morris againſt Philpot. Caſe 81. 
HE PLAINTIFF, as executor to T. brings an action of A releaſe by an 
debt againſt the defendant, as admininiftrator to S. for a executor before 
debt due from the faid inteſtate to the plaintiff's teſtator. probate is not 
The defendant pleads, that the plaintiff releaſed to him & all *** 
« brewing veſſels, &c. and all other the eſtate of S. lately de- < Ny 8 
« ceaſed” (this releaſe was before probate of the will); to which * 
plea the plaintiff demurred. pl. 32. 


And, Whether this releaſe was a good bar to the plaintiff's ae- pal 2. Lev. 


tion? was the queſtion. S. C. T. Jones, 


| 2557 
It was faid, for the plaintiff, that it was not; for if a conuſee Abr. Eq. 241. 
releaſe to the cogniſor all his right and title to the lands of the cog- 1. Vern. 32+ 
niſor, and afterwards ſue out execution, yet he may extend 22 . 
very lands fo releaſed : fo if the debtec releaſe to the debtor all his 1% woe. 264. 
right and title which he hath to his lands, and afterwards gets a 171. 254. 325. 
judgment againſt him, he may extend a moiety of the fame lands 423. 
by elegit; the reaſon is, becauſe at the time of theſe releaſes given, 2. Mod. 10. . 
they had no title to the land, but only an inception of a right, 4% _ ary 
which might happen to take place in rs : ſo here a releaſe by 611. MAILER 
rec, Ch, 49. 193. $4% » Caſes Temp. Talb. 217. 226. 240. 2, Peer, Wans. 332, 3. Peer. 
133. 316. 321. 330% 381. H. 70. 440. 1038. 1271, Ld, Ray, * Bac. Abr. 413. 
| 4 a 


Eaſter Term, 28. Car. 2. In B. R. 


the executor of the debtee to the adminiſtrator of the debtor be. 
fore probate of the will, is not good; becauſe by being made ex., 
ecutor, he had only a poſſibility to be entitled to the teſtator' 
+ eſtate, and no intereſt till probate, for he might refuſe to prove 
the will, or renounce the executorſhip. It is true, a releaſe of 
all actions bad been good by the executor before probate (a), be- 
cauſe a right of action is in him, and a debt which conſiſts 

in action is thereby diſcharged; hut in ſuch caſe a releaſe of all 


But, for the defengant, it was inſiſted, that this releaſe was a 
in bar; for if a releaſe be made by an executor of all 

is right and title to the teſtator's eſtate, and then the executor 
ſues the party releaſed (as the adminiſtrator is ſued in this caſe) 
for a debt due to the teſtator, the releaſe is decauſe if he had 
recovered, in this caſe the * muſt be de bon:s Hate 
uon can 


which is the ſubject matter; and that being re | 
t th alminiliaoe—hournte? (9). 


* 
* 
* 1 0 


Godolphin, 145, pl. 
This appears to 


1 


(s) 
(#®) 


> 
2 
A 
= 
8 


which it is faid, that Jon s, Wyxor, 
and Tw DEN, Juſtices, upon the firſt ar- 
gument, were of opinion, that the releaſe 
was no bar, notwithſtanding the general 
words ; for being made for particular 
Fr the prend words are 0 bs 
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— — 
| > PAK | *[ 109] 
9 Piggot on the Demiſe of Sir Thomas Lee againff The Caſe 8a. 
15 Earl of Saliſbury. 
Eafter Term, 26. Car. 2. Roll 6c9. Bs 
Eee rox FOURTEEN HOUSES AND SOME GAR= A wife, being 


DENS in the pariſh of St. Martin in the Fields. — foe th 
jury find as to all but one moiety for the defendant: as for in tail to A. 

the other moiety, they find, that theſe were formerly the houſes of remainderto her 
one Nightingale, who was ſeiſed thereof in fee, and made a leaſe — 
of them, which commenced 1 April, 7. Fac. 1. pet in being: minen os 
That the reverſion deſcended to Bridget, his daughter and heir, joins with buf. 
who married William Mitton, by whom ſhe had a daughter named band in a fine 
Elizabeth : That upon the marriage of the ſaid Elizabeth with er conceſſit, by 
Francis the ſon of Sir Oliver Lee, by fine and other ſettlements, bc 
theſe houſes were ſettled to the uſe of the ſaid Bridget for life, yemicives for 
then to the uſe of Francis Lee and the ſaid Elizabeth, and the life with war- 
heirs on the body of the faid Elizabeth to be otten by Francis ; ranty i the war- 
and for want of ſuch ifſue, to William Mitten for life ; and aſter- np en wg 
wards to the right heirs of Bridget Mitten for ever. William dens in ud. 
Leere, If the eſtate which the huſband and wife had in poſſeffion only paſſed ? or, Whether 
that and the eſtate for life which the huſband had in remainder after the eftate-tail likewiſe paſſed ? 
. C. 2. Lev. 154+ 8. C. 2. Jones, 68. 8. C. Pollexf. 146. 8. C. 3. Keb. 321. 530. 632. 
651. 695. Cro. Jac. 200. Abr. Eq. 255. 1. Vert 149. 226. 2. Vern. 3. 56. 10. Mod, 
87 „ 5 gn pegs” one 2 14 17. 208, Bday wang 147. 

N „ 1415. I . 1 
Cruiſe an Fines, 265. Tren. Wang, 146. 4+ 4 74 34+ 179+ 30. 373. 


Michaelmas Term, 28. Car. 2. In B. R. 


Preeor Milton and Bridget his wife, before the expiration of the 
againf Jevy a fine fur conce//-runt to two cogniſees, wherein the faid huf. 
wy Eanr. or band and wife conced. tenementa pred. et totum et quicquid habent 

LISBURY, - . — 2 . 4 

in-tenementis pred. cum pertin. for the life of the ſaid huſband and 
wife, and the ſurvivor of them with proclamations. They find, 
that che leſſee for years attorned, and that the fine thus levied was 
b [ 110 ] in truſt for the Earl of Saliſbury; and that * before the firſt day of 
* February, before the action brought, he entered by the direction of 
the two cogniſees, and that he wes ſeiſed prout lex poſtulat : That 
1 February, 7. Fac. 1. Sir Oliver Lee, and Francis Lee his fon 
and heir, af lizabeth his wife, William Mittin, and Bridge 
his wife, by bargain and- ſale conveyed the premiſes to the Ear! 
and his heirs, which was enrolled in chancery, in which deed there 
was a warranty againſt Sir Oltver and his heirs : That in the 
ſame Term, viz. Oab. Purificationis, William Mitton and 
Bridget his wife levied a fine ſur cogniſance de droit come ceo, & 
to the earl: That Francis Lee was fon and heir of Sir Oliver Lee: 
That Sir Oliver and Elizabeth died in the life-time of Prancis, 
and that Francis died leaving iſſue ir Themas Lee, the now leſſor 
of the plaintiff: That the warranty deſcended upon him, being 
inheritable to the eſtate tail: That the eftate of the Earl . 
Saliſbury deſcended to the preſent earl, who was the defendant; 
and that Sir Themas Lee entered, and made a leaſe to the leſſor of 

the plaintiff, 5 | 
THE QUESTION upon this ſpecial verdict was, Whether by the 

fine fur conceſſerunt levied 7: Je: 1. the eſtate which the hu 
and wife had in poſſeſſion only paſſed, or whether that and the 
eſtate for life, which the huſband had after the tail ſpent, paſſed 
likewiſe ? If the latter, then they paſſed more than they could 
lawfully grant, becauſe of the intervention of the eſtate tai] ; and 
then this fine wrought a diſplacing or diveſting the eſtate of 
William Mitton for life in reverſion, and turned it into a right ( a}; 
and if ſo, then this collateral warranty of Sir Oliver Lee will de- 
ſcend on Sir Francis, and from him to the plaintiff, and will bar 
his entry (5): but if the eſtate was not diſplaced and turned into 
a right at the time of the warranty, then the heir is not barred by 

this collateral warranty of his anceſtor. _ | | 


This caſe was by PEMBERTON, Serjeant, for the plain- 
tiff, and by SIX WII LIAN Joxks, Attorney General, for the 
endant. | 


PEMBERTON, Serjeant, for the, plaintiff, ſaid, that this fine 

paſſed only the eſtate which William Mition and bis wife had in 

. poſſeſſion and no other, and therefore worked no diveſting ; and 

» [ 111 ] his reaſons were F1rsT, Such a conſtruction ſeems moſt agree- 
able tothe intention of all the parties to the fine S CON, It 

| may well ſtand with the nature and the words of the fine — 
THIRDLY, It will be meſt agreeable both to the judgments and 


(=) Co, Lit. 338. b. % See 4. K. 5. A. c. 16. 


oh 


Michaelmas Term, 28. Car. 2. In B. R. 


** 1 i ; Piecor 
ions which have formerly been given in the like caſes. And - 
28 THE rixsr of theſe, it will be neceſſary to conſider what 1 _ 


will be the effect and conſequence of levying this fine both on one Sar mw 


fide andthe other. It cannot be denied, but that there was @ pur- 


on intended to be made under this fine, and that the parties were 


willing to paſs away their eſtate with the leaſt hazard that mi 


de to themſelves ; neither can it be imagined that they intended to 


defeat this purchaſe as ſoon as it was made, which they mult do if 
this fine works a forfeiture ; for then he in remainder in tail is en- 
titled to a preſent entry, and fo the eſtates for life, which the huſband. 
and wife had, are loft, and there was a poffibility alſo of loſing the 
reverſion in fee, which the tenant in tail after his entry might 
have barred by a common recovery. And had not the parties in- 
tended only to paſs both the eſtates, which they lawfully might 
why did they levy this fine ſur conceſſit? They might have 
ied a fine ſur cogniſance de droit come ceo, Ic. and that had been 
a diſciſin. ſides, what need was there for them to mention wp 
eſtate which they had in theſe houſes, if they had intended a diſ-. 
ſeifin ? But this being done, ſuch a _onltrudtion is to be made as 
may ſupport the intent of the parties; and it would be very un- 
reaſonable 


now be adjudged to work a diſſeiſin ſo as to forfeit it, and ſuch a b 


diſeifin upon which this collateral warranty ſhall operate and bar 
the eftate in remainder. | And therefore no more ſhall paſs by this 
fine than what lawſully mayyg. and rather than-it ſhall be conſtrued 
to work a wrong, the eſtate ſhall paſs by fractions; for both the 
eftates of William M:tton for life are not ſo neceſſarily joined and 
united by this fine that no room can be left for ſuch a conſtruction. 
—SECONDLY, Such à conſtruction will not agree. with the nature 
and words of this fine. It is true, a fine, as. it is of the moſt ſolemn 
and of the greateſt authority, ſo it is of the greateſt force and ef- 
ficacy to convey an eſtate, and the moſt ual feoffment of re- 
cord, where it is a feoffment; and likewiſe the moſt effectual re- 


„that what was intended to preſerve the eſtate ſhould - 


Ar. 


leaſe, where it is to be a releaſe, * But on a bare agreement [ 112 J 


made in actions between the demandant and tenant at the bar, and 


drawn up there, the Judges will alter and amend. ſuch fines, if 24. Edw. 3. 36- 


they did not in all things anſwer the intention of the parties. It is Poſtea. 


agreed, that fines can work a diſſeiſin when they can have no other 
interpretation; as if tenant pur auter vie levy a fine to a ſtranger 
for his own life, it is more than ſuch a tenant could do, becauſe: 
his eſtate was during the life of another, and no longer. So a fine. 
ſur cogniſance de droit, &c, implies a fee, which bong levied by 
any one who has but a particular eſtate will make a diſſeiſin. But 
this fine fur r has been always taken to be the moſt harmleſs 
of all and can be compared to nothing elſe than a grant of 
Totum flatum ſuum et quicquid habet, Sc. by which no more is 
Fg than what the coguiſor had at the time of the grant; and 
it hath been always conſtrued. Indeed there is a fine ſur con- 
ceſſit which expreſſes no eſtate of the grantor, and this is proper] 
levied þy tenant in fee or tail; but when particular tenants 
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Pracor over their ſeveral eſtates, they generally grant torum a nge 
egamt bent in tenementis þ* edifis, being very cautious to expreſs wha 


px Bs er eſtate had herein. When this fine ſur conce was firſt in. 
agen — 6 Las © guicgui 
185. 245.  babent, &c,* to be inſignificant; and for that reaſon. in the Year 

2. Vern. 684. Book 17. Eav. 3- pl. 66. they were refuſed. The caſe was, Tm 

. Peer. Wm. and their wives levied ſuch a fine to the Cogniſce, and 

40 456. thereby granted © totum et quicquid habent, &c.” which word 

were rejected, and the Judge would not paſs the fine, becauſe if 

the had nothing in the land, then nothing paſſed ; and ſo is 

44- Eau. 3. pl. 36.; by which ie appears that the Jud in thoſe 

times thou baſe Enes did pal et niſot 

had : and for this there are multitude of authorities in THE VEM 

Booxs, Now theſe words cannot have a fignification to enlarge 

the eſtate granted, they ſerve only to explain what was intended to 

paſs; for in the caſe at the bar, 11 the grant had been © zotum t 

© quicquid habent in tenementis pradidts,”* there would have been 


no queſtion of the eſtate granted; but the cogniſots having granted 


« tenementa prædicta, they ſeem, by theſe ſubſequent words, to 
recolle themſelves, v1z. totum et quicquid habent in tenementi: 
vf is ] Pradictis. * But it may be objected, that the limitation of the eſtare, 
VIZ. < durante vit eqrum et alterius eorum diutius viventis, works 
a diſſeiſin; becauſe, by thoſe words, two eſtates for life pals entire 
in poſleffon, whereas in truth there but one eſtate for life of 
| the huſband in poſſeſſion; and the this was more than th 
could grant, becauſe the eftate tail came between the eſtate 
the huſband and wife had for theirlives and for the ſurvivor of _ 
and the eftate which the huſband had for his own life. And this 
is farther enforced by by thee ral hw, that © Eftates ſbal! nat 
« by fractions; for there can be no reaſon why 
ſhou not thus paſs, t this rule is very fallible, and not 
much to be regarded. It is true, the rule 5 * 
true, where, without inconveniency, eſtates ma 
fraction; but where there is e i * — . Abet 


withal, it ſuch an ö may appear the Judges 
; to 1 go cont to 12 3 t of 2 ps: 


are, deen 
—— din propoſed in this caſe, viz. That it 1 
OR by udicial opinions and determinations in former 
j Ab. 4. pl. 4. 2 e I. * 
. Breden's Caſe, which was thus : enant for | 
to A.; lde in tall to E.,; nat for fe ind be in the ff 
. levied a fine fur copniſance de droit come ces; it. was ad- 
Nen. Abc. . of either of the 
I. pl. 4 Judy c 


each of them gave might 2 VIZ. the 

Inſt. 45. 

88 tenant for life his eſtate, . the + man paſſed a 
| . ů wpon this tte til, and yo and yet each of their 


eſtates were ſtill divided. 


eee 
aha a particular ſlate takes upon hir, either by fe 
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r dit or by fine, which is a feoffment on record, to A - 
hr a hath (as in this caſe.is done), — — the 
eſtate of the grantee may determine before that of the grantor, yet 
it is a diſplacing the reverſion : as if a man has an eſtate for ten 
lives, and makes a grant for the life of another; here is a poſſibi · 
lity that the eſtate which he granted may be longer than the eſtate 
he had in the thing granted, becauſe one man inay ſurvive the ten, 
and for that reaſon it is a diveſting.Ftxsr, In this caſe the eſtate 
which the huſband and wife had is to be conſidered : Skcoxpl v, 
What they granted. And by the comparing of theſe together it 
will appear whether they granted more than they had. The huſband 
and wife had an eſtate for the life of the wife, and (after the eſtate 
tail) the huſband had an eſtate for his own life; now they grant 
an eſtate for the life of the huſband and wife and the ſurvzvor : 


Pic cot 
gans 
run Eaxt of 

SatISBuRY. 


*[ 114] 


" 


What is this but one entire eſtate in poſſeſſion? No other interpre= 


tation can be agreeable to the ſenſe of the words; for if it had been 
ted according to the true eſtate which each had, then it ſhould 

ve been, fiſt Br the life of the wife, and after the tail ſpent, then 
for the life of the huſband. —The next thing to be conſidered is, 
Whether the eſtate ſhall paſs entire or by fractions? And as to that, 
| need ſay no more than only to quote the anthericy of that judg- 
ment given in the caſe of Garret v. Blizard, 1. Roll. Abr. 855. 
which is ſhortly thus, v1z. Tenant for life, remainder for life, re- 
mainder in tail, remainder in fee to the tenant for life in re- 
mainder ; this tenant for life in remainder levies a fine come ceo, 
&c, : it was adjudged a forfeiture of his eſtate for life ; ſo that the 
remainder-man in tail might enter after the death of the tenant for 
life in poſſeſſion z for it ſhall not be intended that he paſſed his 
eſtate by fractions, v1z. an eſtate in remainder for hfe, and a re- 
mainder in fee expectant upon the eſtate tail, but one entire eſtate 
in poſſeſſion : and it is not like the authority in Bredon's Caſe (a), 
for there the eſtate for life and the eſtate tail followed one another. 
Next it is to be conſidered, whether, after they granted * omnia 
illa tenementa, the ſubſequent words, © et totum flatum ſuum, Ac. 
do not come in by way of reſtriction, and qualify what went before. 
But thoſe ſubſequent words are placed in this fine, not by way of 
reſtriction but of accumulation. In Littleton, ſect. 613. it is ſaid, 
that if tenant in tail grant all his eſtate in the tenements, habendum 
all his eſtate, &c. in this caſe the alience hath but an eſtate for the 
life of the tenant in tail; and it is obſervable, that * totum flatum,” 
in the caſe put by Littleton, is both in the premiſes and the haben- 
dum but if I will grant tenementa predicts in the premiſes, and 
then make another limitation in the habendum, there it totum flatum et 
quicquid, c.“ can make no reſtriction; if it ſhould, it will ſpoil 
moſt conve It is agreed, that if thoſe words had been 
omitted in this caſe, then by this fine the reverſion would be diſ- 
placed; and therefore much weight is laid upon theſe words to 
explain the meaning of the parties thereby ; and that when they 


{a) 1. Co. 67. 
granted 


Lit, 345» 
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Prccor granted © tenementa prædilia they meant © totum flatum, At. 

A, 44 „ But here is no ground for ſuch an interpretation; it is an entry 

* grant of the houſes by the words tenementa prædicta, and the 

bſequent words ſhall never be allowed to make ſuch a reſtriction 

3 , which ſhall overthrow the frame of the deed. If a man who ha 

12. Mod. 162, mo eſtate in the land paſſes it by deed, this ſhall work againſt hin 

Stra. 512. 610. by way of e/foppel, and theſe words © totum et quicquid, &a. 

318. which are uſual in all conveyances, ſhall make no alteration of the 

3 law; for if ſuch conſtruction ſhould be made of theſe words 23 

3. Peer, Wins. hath been objected, then in all deeds where rc are inſerted, if 
371. it happen that the party hath no eſtate or a void eſtate, 

Ld. Ray. 289. es; and then covenants, eſtoppels, and warranties would be no 

urities in the law. —SECONDLY, Theſe words © fotum et quic- 

« guid,” Sc. come in a diſtin clauſe of the grant; the prece- 

dent words are, ( tenementa predifa et totum flatum et quicquid, 

« Sc. reddiderunt,” which are two parts, a grant and a releaſe, 

and have no dependance upon each other, being diſtin clauſes, 

and therefore theſe words ſhall not be any reſtriction of the former; 

but if one clauſe be carried on with a connection fo as it is but an 

entire ſentence, in ſuch caſe a man may reſtrain cither general or 

icular words, Hob. 171. in the caſe of Stukely v. Butler — 

HIRDLY, Admitting theſe words are a reſtriction of the for- 

mer, yet the eſtate is ſo limited, that if the firſt words were out of 

the caſe, this latter clauſe, he aid, was enough for his purpoſe; for 

the t is not in the uſual words by which eſtates paſs, vix. 

4 & og right, title, intercft,” but © fetum et quicquid, Cc.“ 

for the lives of the grantors and the ſurvivor ; which ſhews that 

they took upon themſelves to grant for a longer time than they 

had in poſſeſſion; if they had only granted it for both their lives, 

they might have ſome colourable pretence —FourTHLY, It is 

apparent from the clauſe of the warranty, that the intent of the 

ties was to grant an eſtate expreſly in poſſeſſion for the lives 

of the h d and his wife ; for it is that which (he grooms 

ſhall hold, &c. during their lives and the longer liver. The caſe 

of Euftace v. Scaven (a) has been objected. It is reported in 

Cre. Fac. 696. which is, Feme covert and A. are joint-tenants for 

life; the hutband and wife levy a fine to A. the other joint-tenant, 

and grant the land and © totum et guicguid habent, &c.” to him 

during the life of the wife with warranty; the wife ſurvives 4. 

her companion: adjudged that theſe words totum et quicquid” 

; ſball not enure by way of grant and ſeverance of the jointure of the 

® [ 116 ] moiety; for then there would be an? occupancy ; but they are 

reſtrictive only to the eſtate of the wife, and ſhall enure by way of 

I. Ray. 235. releaſe to A. fo that after his death he in reverſion may enter. 

664. But the anſwer is, It would not be a queſtion in that caſe, 

Whether thefe words were reſtrictive or not? for nothing 

was granted but what might lawfully paſs, v1z. during the lite 

of the wite the other joint-tenant : neither was there any ſtreſs 


laid on thoſe words; for Mx. JusTICE JoxEs, who was a learned 
(a) 2. Roll, Abr. 36. 403. 


E669 4 „ 1 
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mn and reported the ſame caſe, fol 55. hath made no mention 
thereof, but hath wholly omitted thoſe words, which he would not 


Prot 5 
agai 


SALISBURY, 


have done if the caſe had CE upon them.—NexT, The form run Kant or 


of this fine has been obj ; anda precedent was cited, Raft. Ent. 
241. where ſuch a fine was levied, and nothing paſſed but for the 
life of the conuſor. But no authority can be produced where a 
man that had an eſtate for life in poſſeſſion, and another in 
remainder, and granted by the fame words, as in this caſe, but that 
it was a forfeiture. —It is ALso OBJECTED, That the law will not 


make a conſtruction to work a wrong; and therefore if tenant for 


life grant generally for life, it ſhall be interpreted during the 


life of the grantor. But that caſe is without expreſs words, or 


ſhewing any time for which the grantee ſhall have the thing 
ted; and therefore the law reſtrains it to the life of the grantor, 
ſe it will not make words which are doubtful and of 
uncertain ſigniſication to do any wrong: but where there are 
expreſs words, as in this caſe, no other conſtruction can be made 


of them but that an eſtate in poſſeſſion was thereby intended to 


paſs —ANOTHER OBJECTION is, That this fine and grant muſt 
be conſtrued to enure according to the intent of the parties, 
ut res magis valeat, and they never intended to make a forfeiture. 
But certainly no manever intended to make a forfeiture of his own 


eſtate, thoſe are generally the effects of ignorance, and not of the 


vill; as the caſe of 'Gimlet v. Sands, Cre. Car. 391. where 2. Nen Abr. 
tenant in fee makes a feoffment to two to the uſe of himſelf for 836 


life, then to the uſe of his wife for life, remainder in tail to his ſon 
aad heir, remainder to his own right heirs ; and afterwards he 
made another feoffment to Smith with warranty; the mother and 
fon join in another feoffment : adjudged that this was a forfeiture 
of her eſtate for life, though ſhe had no notice of the warranty 
made by her huſband ; for the feoffment made by him was a 
public act upon the land, and ſhe ought to have taken notice of it; 
and 2 by her joining in the feoffment with her ſon ſhe did 
not intend to forfeit her * eſtate, yet the law adjudges according 

what is done. Burt in the caſe at bar the intention of the parties 
may be collected by the act done; and there is great reaſon to 
preſume, that the parties thereby intended to diſplace the reverſion ; 
for the huſband joining in the fine, and in the warranty (if it was 
no diveſting }, the warranty is of no uſe. —<ANOTHER OBJECTION 
has been only mentioned, which is, That admitting this ſhould 
— a diſplacing if the eſtate had been in poſſeſſion, yet in 
this caſe it would not, becauſe it was prevented by the leaſe for 
years in being. But that cannot hinder the execution of this fine ; 
it is a fine ſur conceſſit, which is executory in its nature, and doth 
not paſs any eſtate or take any effect till executed; and fo is the 
Year-Book 41. Edw. 3. pl. 14. b.— But in this caſe the fine was 
executed, which _ be by matter in pars as well as by 


ſeire ſacias, and as to 


Z to © 


— 
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is purpoſe may be executed by the entry of , Co. 108. 


the conuſor without ſuing out any execution: 38. Edw. 3. Dyer, 376. b. 


. executed, 


' Ereok, tit. 4 Scire Facias,” 199. If there had been a fine Su. 78. 106. 
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ieee executed, there would have been little doubt left in this cast 

* wy. eee, it muſt be admitted 
n that this fine was executed; as 8. Edu. 3. f. 44: For a fine of 2 
reverſion may be executed to all purpoſes by the attornment of the 

leſſee for years ; and iffo, when a fine executory is once executed, 

it is as godd as a ſine ſur conuſance de droit come ces to make a for. 

feiture of the parti eſtate. Where a feoffment is made; and ; 


leaſe for years is in being the feoffment is not becauſe in 
re eſtate, which 
Nene, Moor is hindered by the leaſe: But in caſe ofa fine, whichis a feoffment 


Salk. des, Teverſion ; for if tenant is toll choatiece pon ©-lecld for ons 

89. levy a fine, it is a diſcontinuance of the tail, and notwi 
this leaſe the fine has ſuch an operation upon the freehold that it 
diſplaces the reverſion in fee : Co: Lit. 332. And therefore if 2 
leaſe for years prevent not a diſcontinuance, much leſs will it 
hinder a diſplacing in this caſes 

But no judgment was given now in this caſe; another matter 
being debated, Whether the plaintiff could have judgment, 

becauſe he 8 by che att of Limitations? fort 

not appear that he had been in poſſeſſion for twe rs paſt, 

® [| 118 } we verdi& hath not found any claim; or that the plain wa 
within the proviſo of the act. | 
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Waterfield againſt che Biſhop of Chicheſter. _ : Caſe 83. 


\ PROHIBITION was granted laſt Eafter Term to the The ſpiritual 


Biſhop of Chicheſter, upon a ſuggeſtion made by Water- court ſhall got 
field, that he being choſen churchwarden of the pariſh- de prohibited 


church of Arundel, in the county of Suſſex, the biſhop tendered ang = 
him an oath ex officio, which was, that he ſhould preſent every curcywarden 
pariſhioner who had done any offence, or neglected any duty to'take the oh 
mentioned in certain ARTICLES contained in a printed book de- of office ; but if 
livered to him 3 ſome of which articles concern the church-war- 2 require an 
den himſelf; and ſo in effect he was to ſwear againſt himſelf, in daz, un g 
caſe of any default, which is expreſaly againſt the ſtatute of 13. the deponent, a 
Car. 2. c. 12. which prohibits any perſon having eccleſiaſtical probibition lies. 
juriſdiction to adminiſter the oath ex officio, or any other oath, 8. C. 1. Freem, 
whereby the perſon to whom it is adminiſtered may be charged 288. 

to accuſe himſelf of any criminal matter, whereby he may be *+ Sid. 232. 
liable to any cenſure or puniſhment ; and becauſe the biſhop- 
excommunicated him for refuſing ſuch oath, he prayed as ot g 
bitign ; which was granted guoad the compelling him to make 


had 2. Inſt. 437. 
37. 

o. Mod. 332. 

any Stra. 537. 539. 


anſwer to the ſaid articles concerning himfelf, and the excommu- — Ray. 472+ 
nication was diſcharged. +. Com, Dig. 
Vol. II. 1 But 7 
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Aperſoa elected But now upon the motion of BRAMrs rox, Serjeant, a cin. 
churchwarden ſultation was awarded, becauſe it appeared by the affidavit of the 
may be ex22="commilſary who tendered this oath, and likewiſe by the act of the 
refuſing to be Court) that he was excommunicated for refuſing to take the oath 
ſworn in, of a church- warden according to law, which was the only oath 
Hard. 364. \ tendered; and therefore the ground of the prohibition being falſe, 
2. Mod. 194. @'confultation was awarded. * 


The ſpiritual © In this prohibition it was recited, That the biſhop cannot give 
2 2 an oath but in two caſes, viz. in matters teffamentary and matri- 
—— n monial, whereas they have authority in many caſes more. It is true 
other than refa- Alſo, that until bis juriſdiction was increaſed by act of parli 
mentary and ma- he could hold plea in none but thoſe two cauſes ; but by the ſtatute 
irimozial cauſes. de circumſpeete agatis (a), and of articuli cleri (b), he may now 
Plowd. 36. hold plea in many other caſes. | | 


To print ana TE BISHor informed the Lond CIE Jus ricx, that the plain- 
| eee tiff Waterfield had cauſed two thouſand of the prohibitions to be 
Port of juſtice Printed in Engliſh, and had diſperſed them all over the 1 
with a defama. intitling them, © A true tranſlated copy of a writ of prohibition 
tory intent, is a . granted by the Lord Chief Juſtice, and other the Juſtices of 
contempt of ( the court of common pleas, in Z2ffer Term 1676, againſt the 
_ * Bifbop of Chichefter, who had proceeded againſt and excommu- 
* | 119 J « nicated one Thomas Waterfield, a church-warden, for refuſing 
$. C.'Freem. © to take the oath uſually tendered to perſons in ſuch office; by 
283. « which writ the illegality of all ſuch oaths is declared, and the 
Hob. 215 © faid biſhop commanded to take off his excommunication.” 


14. Ray. 343. And this was declared by THE Cour to be a mot ſeditious 
. " Hibel, and gave order to enquire after the printer, that he niight be 
z. Hawk, P. C. groſec E 

cb. 73. . 8. 12. 1 N, 

15. 2. Wil. 403, 2. Stra. 398. 2. Burr. 980. 4. Term Rep. 285. | 

| .) 13. Zdw. 1. flat. 4. 0 9. L. 2. flat. 23. 
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IA 
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Sir William Wylde, Kut. & Juſtices. 
Sir Thomas Jones, Kt.. ĩ7ĩk:d 
Sir William Jones, Kut. Attorney General. 
Sir F rancis Winnington, Nit. Solicitor General. 


. — 05ls TAet dna | 
Eleanor Plummer againf Sir Jeremy Whitchor, Caſe 84. 


Trinity Term, 27. or 28. Car. 2. Roll 301. 


] EBT rox Ax EScAE. Upon nil debet pleaded, the jury Debt for eſcape 
found a ſpecial verdict, That Sir Jeremy Iſhitchot was lies againſt the 
ſciſed in fee of the office of Warden of the Fleet, and of e ee ee 
ſeveral meſſuages thereunto belonging; and being fo ſeiſed, did no-; the —— | 
make a grant thereof to one Duckenfeld for life, and for the lives for life being 
of three more (a). Duckenfield, by rule of Court, was admitted inſufficient. 
into the ſaid office, being IT by the Court, and eſteemed a 8. C. 2. Lev. 
man of an eſtate. He ſutfers a priſoner afterwards to eſcape, and 138. Wh] 
being not able to make the plaintiff ſatisfaction, this action was gs * ny 


brought againſt Sir Jeremy Hhitchat,the now defendant... 6. C. 2. Vent. 
And, Whether he was chargeable or not with this action? was LC Lev. Ent, 
the queſtion, 0 56. 
. Js Keb, 


WaALLOP, who argutd for the plaintiff, faid, that he would 591. 701. 754, 
take up any of their time to make a narrative of impriſonment for 758. 773. 
. 7 ; 1. Sid. 306. 
397. 2. Inſt. 382. 2. Vern. 173. 10, Mod. 93. 11. Mod, 3, 4. 93. 12. Med. 10. 199. 
Ld, Ray, $35+ 1580. 4 


(a) Ses 8. & 9. Will. 3. c.27. ſ. 10. & 11 
SS | debt, 
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-Ecranon debt, or what remedy there was for eſcapes at common-law, and 
Preunzx what remedy-by the ſtatute; but ſuppoſing an action of debt vil 

ae, ws ales lies Whether it be by the ſtatute of ¶ iminſler 2. cap. 11. (for x 

Wu rcnor. the common law before the making cf that act, an action of debt 

| would not lie againſt the gaoler for an eſcape, but a ſpecial action 

on the caſe, grounded on à treſpaſs), or whether this action h 

againſt the defendant by the ſtatute of 1. Rich. 2. cap. 12. which 

5 it againſt the Varden of the Fleet, who in this caſe had not 

actual freehold in poſſeſſion but the inheritance, and not the 

immediate eſtate but the reverſion? is in queſtion. The office of 

the Warden of the Fleet may be taken in two capacities, either zz 

8 L120 J an effate or common hereditament, wherein & 2 man may have ag 

-  . Inheritance, and which may be em: from wy to another ; 

or as a public office, wherein the ki the e may have 2 

ſpecial nad gy - As it is an — 2 e, it is 

— ſubject to the rules of law in point of deſcent, and is demiſable for 
, life, in fee, tail, poſſeffion, or reverſion, and in many things is com- 
mon, and runs parallel with other eſtates of inheritance. It is 
true, he cannot grant this office for years, not for any diſability in 
the grantor, but in reſpect of the matter and nature of the thing 
granted, it being an office of truſt and perſonal, for otherwiſe it 
would go to the executor, which is inconvenient. 9. Ca. 96. Sir 
George ReynelPs Caſe. To enquire what ſuperiority the rever- 
fioner hath over the particular eftate is not to the point in queſtion; 
but there is ſuch an intimacy and privity between them, that in 
judgment of law they are accounted as one eſtate. And there- 
fore L1TTLETON, fe. 452, 453. faith, that a releaſe made to a 
reverfioner ſhall aid and benefit him who hath the particular eftate, 
and ikewiſe a releaſe made to the tenant of the freehold ſhall 
enure to him in reverſion, becauſe they are privies in eſtate; ſo 
that theſe two eſtates in the caſe at bar make but one office. 
Tbis is a public office of great truſt, and concerns the adminiſtra- 
tion of juſtice; and therefore it is but reaſonable to admit the rule 
of reſpondeat ſuperiori, leſt the party ſhould be without remedy; 
and the rather, becauſe execution is the life of the law, 39 Hen. ö. 
33. He who is in the office as ſuperior, whether it be by drait 
or fort, iSaccountable to the king and his people; and this brings 
him within the ſtatute of 1Ye/?minſter 2. cap. 11. or 1. Rich. 2 
cap. 12. If the defendant had granted the office in fee to Duckenfill 
before any eſcape had been, and the grantee had been admitted, 
the defendant then had been diſcharged; - or if he die before 

— +4 cafe of or after the action brought, and before judgment, moritur ai: 
Trott Dd cum perſona; for if he had not reſerved ſomething he could not 
377. be charged, and if he had parted with the inzeritance the 
. privity had been gone, but by reſerving that he hath made *him- 
felf liable; for now he is ſuperior, he may exact homage and 

fealty, and the particular tenant is faid to be attendant upon 

the reverſion, and theſe are marks of ſuperiority. And this rule 

cf reſfondeat ſuper ior holds, not only between the principal officer 

nd his deputy, and between the maſter and his ſervant, but in 

many other caſes ene is to be anfweradle for another; as - - wh 


— rc... 
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# Where a man has power to elect an officer, he is chargeable. So Ext avon 


PLUuMMER 


the county hath power to elect coroners, and if they fail in their 


duty, the county ſhall be charged; for by reaſon of the power they 3, 


had to elec, they are eſteemed ſuperiors, 2, Inf. 17 5.-»SECOND= 
LY, Where one man recommends another to an office concerning 
the king's revenue, the perſon who recommends is liable, if the 


other prove inſufficient; and for this there is a notable caſe in the 4- lat. 314. 


30. Edu. 3. pl; 6. : it is Porter's Caſe, cited in the caſe of the 
Earl of Devonſbire, 11. C. qa. b. where Porter, being Mas TER oF 


Tae MinT, covenanted with the king to deliver him money 


within eight days for all the bullion delivered ad cambium regis 
to coin, which he did not perform; and becauſe Maluyn and 
Picard duxerunt et præſentaverunt the ſaid Porter, ides confidera- 
tum et quod onerentur verſus dominum regem. And why not the 


againſt 
K* JEREMY: 
WuriTcaoT, 


*[ 121] 


defendant in this caſe, who preſertavit the ſaid Duckenficld +: Inſt. 466. 


to the Court tangrvam ſufficientem, the reaſon being the ſame ? 
And the king is as much concerned in the ordering this court of 


juſtice as in the ordering of his coffers; for as the treaſure is 


nervig belli, fo the execution of the law is neruus pacis.— 


Tump, In the caſe of a dependant officer, though he is a 2-1 


proper ofũcer and no deputy, the perſon who hath the 2 n 
45 


ſhall anſwer ; as in 32. Hen. 6. pl. 34. the Dute of Norfo 
who had the inheritance of THz MARSHALSEA, was charged for 
an eſcape ſuffered by one Brandon, who was tenant for life in 
poſſeſſion of the ſaid office: and there is great reaſon it ſhould be 
ſo; for when a. principal officer may make an inferior officer, 
who afterwards commits a forfeiture, the ſuperior ſhall take 
adrantage of this forfeiture ; and it is as reaſonable he ſhould 
be anſwerable for his miſcarriage. Cro. Eliz. 384. the Earl 
of Pembroke wv. Sir Henr» Berkley, And theretore admitting 
the defendant is out of the ſtatute, yet he is within the maxim 
of reſpondeat ſuperior, which is not grounded upon any act 
of parliament, as appears in the caſe of the coroner; and the 
ſtatute of ne ot the Second, and all other acts which incul- 
cate this rule, are but in affirmance of the common law: and 
this is not only a rule of the common, but alſo of the civil law, 
which is ſerved with the equity of this maxim in cafes of like 
nature; and ſince it is purely remedial, ſuch a conſtruction ought 
to be made as may moft advance the remedy, 2. Inft. 466. 
In the caſe of Morſe v. Slue (a) lately in this court, the queſtion 


was, Whether a maſter of a ſhip ſhould be charged upon * the # 


common cuſtom of Exglan, for negligently keeping merchants 
goods? and adjudged that he was, though rabbed. Lex mer- 
eatoria makes a proviſion for it; for the remedy againſt the 
maſter is moſt direct and immediate; that againſt the owner is 
collateral in favour” of the merchant, to whom datur electis; and 
therefore that the intereſt of the merchant might be ſerved, the law 
in that caſe provides a double remedy. , And in Linuaad, D. 


(a) 1. Ventr, 197. 238. and 1. Mod. 85. 


ES « Clerita 


1 


Poph. 1 


Firzg 186. 
Ld. Ray. 1580 


oft. 332, 
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« Clerico non refidente, verbo c VIcCARIUs“ (a), itis ſaid, that in the 
fame church there may be à rector and a vicar, and the cure of 
the church may be divided between them : the vicar is not the 
deputy of the rector, but hath a diſtinct office from him; and as the 
temporalities of the vicar are but a derivation from the benefice of 
the rector, ſo his 'cure-is derived from that of the rector alſo. 


In like manner Duck#nfield here is not a deputy to the defendant, 


but an immediate and proper officer, and the habitual care and 
cuſtody is in him, which 1s enough to bring him within che rule oi 
reſpondeat ſuperior. Theſe inſtances were given, becauſe this is 
not only a maxim in England, but is of foreign production, and 
adapted to the rules of common law. The ſtatute de Scaccaris, 
51. Hen. 3. ft. 5. /. $. enacts, © That if any man be received into 


& office in THE EXCHEQUER Without the treaſurer's licence, or ii 


«he hath ſuch licence and doth treſpaſs, he ſhall be puniſhed 


es. according to his treſpaſs if he have whereof, and if he have not 


*f 123] 


ec then he who put him in the office ſhall be charged, and if he be 
& not ſufficient his ſuperior ſhall be charged; fo that they ſhall 
& all anſwer in their ſeveral ſtations.” And this ſtatute was made 
in affirmance of the common law. If therefore the ſuperior of a 


ſuperior ſhould anfwer, why ſhal} not the defendant in this cafe 


anſwer for his ſubſtitute ? for 3 the warden is not ſworn to 
appoint one who is ſufficient to fatisfy, he is bound to do it. 
And it is no argument to ſay that he is diſcharged, becauſe 
Duckenfield was appointed by Court ; for that is a work of 


ſupererogation, which is left in the diſcretion of the Court, and 


may be done or omitted as they ſhall think neceſſary, but is not 
concluſive, 39. Hen. 6. pl. 34. eſpecially fince the jury have not 
found that the Court took any examination whether he wes 
ſufficient or not ; but that he had forfeited his office, having wil. 
fully ſuffered a priſoner to eſcape, and then the defendant is or 


may be the actual officer, and having taken ſecurity ought to be 


* Sts WIIIIAu Joxxs, who argued on the other fide, before 
he ſpoke to the cafe endeavoured to remove a doubt upon the 
ſpecial verdict, which found, that the defendant had taken ſecu- 
rity from Ductenſeld to indemnify him from eſcapes. This, ſays 
he, might be an argument at ni privs to induce a jury to find da- 
mages, but could not make a man chargeable who was not ſo be- 


fore. —SECoNDLY, Though the defendant had a covenant from 


Duckenfield to pay fifteen hundred pounds a- year to him, yet that 
will not make him more liable than if nothing had been to be 


15 Neither did he lay any weight upon it, that the defendant 
any 


notice of the inſufficiency, of Duckenfield, for if he is 


char eable he is bound to take notice at his peril; and nobody 
can believe that the court of common pleas is chargeable, for 
that was mentioned in the argument for the plaintiff, that the 


ſuperior of a ſuperior ſhall be charged where he is inſufficient, 


2) Book 3. K 7. 
(4) Book 3. fo. 73. | Neither 
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Neither did he inſiſt upon the rule in the common pleas by which 
Duckenfield was admitted; but he conſidered, FirsT, Whether 


Er nance 
Prunus 


l 1 2 
the defendant was char 2 by the ſtatute of Yeftmin/ter the + VP 
Second? SECONDLY, If he could clear him from that ſtatute, nap ue 


whether he was chargeable at the common law or by any other 


ſtatute ?—And he faid, that he was not chargeable by the ſtatute of 
Maſiminſter the Second, which gives an action of debt againſt the 

er for an eſcape. Many authorities might be cited to prove 

where a man is in execution on an action of debt, that ſuch 
an execution is not within that ſtatute, 7. Hen. 6. pl. 5. Bro. tit. 
« Eſcape,” pl. g. Pl. Com. 35. It was doubtful there how a gaoler 
became chargeable for the eſcape of a man who was in execution 
for debt ; but were he in execution for matter of account, he is 
chargeable by the expreſs words of the ſtatute, which are, © caveat 
« ſcbi vicecomes et cuſtos gaalæ; and the parliamentin 1. Rich. 2. 
did not think the warden chargeable, for if they did, to what pur- 
poſe was it to make the WARDEN OF THE FLEET liable to an ac- 
tion of debt for an eſcape of a man in execution for debt, if he 
was chargeable before by that ſtatute of We/tminfter the Second: 
this was urged to ſhew that at that time it was not clear. 


But becauſe there are authorities that ſeem another way, he 
did not affirm or deny it after ſuch varieties of opinions, but pro- 
ceeded to argue theſe two points: FIRs r, "That the rule of re- 
ere, J doth not extend to this caſe: SEConDLY, That 


a reverſioner is not a ſuperior. 


»Finsr, The ſtatute de donis is by ſome called the ſtatute of [ 1241 
great men, becauſe the intent of it was for the preſervation of 3 the caſe of 
their eſtates 3 and this ſtatute being made in the ſame year (a), Glover v. Lane, 
ſeems alſo to have a particular regard to the lord, to give him a 3. Term Rep» 
quick and more ſevere remedy againſt his ſervant and bailiff than 44% 


he had before; for it makes him in effect his own judge againſt 
him in caſes of account, becauſe it gives him authority to aſſign 
auditors ; and ſuch as he appoints muſt ſtand, and the ſervant has 
no remedy but by writ ex parte talis in TRE ExcyeQuer (6); 
yet no man ever thought that by the equity of this ſtatute the 
flame may be done in an action of debt; and therefore the diffe- 
rence in the proceedings between actions of account and debt 
ſeems to imply, that an action of debt is not within the rule of re- 
ſpendeat ſuperior. 2 | 
SECONDLY, There is a great difference between the reſtraint 
of priſoners in execution for debt, and thoſe who are impriſoned 
by this act for arrear of rent, which directs that they ſhall be ar- 
reſted, &c. et carceri mancipentur in ferris ;, but this the gaoler 


could not have done at the common law; neither was it ever prac- 


tiſed or allowed by the law that a priſoner ſhall be ſo uſed who 
is in execution for debt, unleſs he be unruly and endeavour to eſ- 
cape; butit is expreſsly againſt the law to do it where there is no 


(a) 13. Edw. 1. e. 46. , (6) F. NL B. 229. 
| 8 * 


Fr raven 
LUMMER 


. 
Sz Jranny 
 Warrcuor. 


2 125) 


Michaelmas Term, 28. Car. 2. In B. R. 


ſuch reaſon, becauſe a priſon is for the ſafe cuſtody of men an 
aber wears Co. Lit. on; EIGEN appears by this 

a ſtricter remedy was provide executions in account 
than for thoſe in debt. | 


TrIrDLyY, There are certain perſons alſo who are made 
e by this ſtatute when the execution is in account, who ' 
cannot be charged in debt; for the ſtatute enacts, that if the 
party eſcape, the officer in whoſe cuſtody he is ſhall anſwer, 
fue infra libertatem ſive extra; fo that the gaoler ſhall be 
charged, whether he be of a franchiſe or of the county at large; 
but if a man be in execution for debt, and then eſcape, the 
is not liable, but the ſheriff ; Googh the gaoler hath the cuſtody 
of the body of one whom the late therift did not deliver oyer ta 
the preſent ſheriff (a). Sothat in this alſo there is a difference 
upon this ſtatute between actions of account and actions of debt; 
and therefore the clauſe therein of reſpondeat ſuperior being made 
upon a particular occaſion only in the caſe of account, ſhall not be 
extended to other matters, can in no wile influence this caſe, 
which for other reaſons cannot be governed by that rule, if ex- 
tended to all who haye power to depute an officer, and thereby 
give him an intereſt, or to appoint one for a time. 54 
* SEconD Poi x r.—-FIRs r, Becauſe he in reverſion is not in 
propriety of ſpeech @ ſuperior ; for it is not ſaid, that a reverſioner, 
after an eſtate for life, is ſuperior and of more account in the law 
than he who hath the particular eſtate, but on the contrary he 
who hath the freehold is of greater account and regard in the law 
than the reverſioner after him; and if (as it hath been objected) 
both make but one eftate, then there can be no ſuperiority, and it 
would be very hard and difficult for any man to prove that any at- 
tendancy is made by the tenant for life upon him who hath the re- 
verſion. | 


SECONDLY, Here is room enough within the ſtatute to ſatisfy 
that word © ſuperiorꝰ by a plain and clear conſtruction without 
bringing in the reverſioner; far if the ſheriff make a deputy, or 
a lord make 2 bailiff of a liberty, the ſheriff and the lord are pro» 
perly the ſuperiors. ; | 

TrrzDLyY, This word © ſuperior” is uſed in the ſtatute made 
the ſame year with this (5) in ſignification agreeable with the 
caſe in quetHon ; for it recites, that where lords of fees dittrain 


their tenants for rents and ſervices, and they having replevied 


their cattle do alien or ſell them, fo that a return cannot be made; 


then it provides that the ſheriff or bailiff ſhall take pledges to 
proſecute the ſuit before they make deliverance of the diſtreſs 


and if the bailiff be not able to reſtore (chat is, if he take inſuf- 
ficient pledges).the ſuperior ſhall anſwer, by which the parliament 


0) 3. Co. 71. Weſtby's Caſe, Ser ally (5) The Ratute of Marlkberge, gi. 
2.L-v. 149. 2. Joves, 62. 5. Mod. 414. Hg. 3. c. 1. 


0 Id. Ray. 424. Salk. 272. 4. Ba. Ab. 444 ; ; : 
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could mean no other than the lord of that liberty; for if it ſhould 
be otherwiſe there would be no end of ſuperiors: as if there is a 
bailiwick in fee of a liberty, and the bailiff thereof grants it for 
life, in this caſe there are two ſuperiors, for the lord of the bailiff 
js one, and the bailiff himſelf is another, which cannot be, 
2. Inft. 382. There is a congruity in law in. ſaying the fberiff and 


rd are ſuperiors, but there can be none in making the reverſioner 


a ſuperior. The lord may loſe the liberty if his bailiff for life or 

in fee commit a forfeiture, as by not attending the Juſtices in Eyre; 

but a reverſion cannot be loſt by the forfeiture of the tenant for 

life. If the bailiff make an ill execution of a writ or ſuffer the 

party to eſcape, the lord thall-anfwer” So if the marſhal of England 
0 


— 
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marſhal, there may be a forfeiture of his office, becauſe _ 


it is ſtill but the fame office; and therefore the caſe in Cro. Elix. 
386. where it is faid, &“ If an office be granted for life, the for- 
« feiture of tenant for life ſhall be the forfeiture of the whole 
« office,” is miſtaken ; for in Moor, pl. 987. it is held otherwiſe ; 


and upon the true difference between a deputy and a * grantee for 1 1261 


ife; for in the firſt caſe there may be a forfeiture of the ſuperior, 
becauſe it is ſtill but the ſame office ; but in the other caſe the 
ſuperior ſhall not forfeit for any miſdemeanour of the grantee for 


life, becauſe he hath the freehold of the whole office, and the 


other nothing but the reverſion ; and therefore if the defendant be 
liable in this caſe, it is in reſpet, Fiyſt, That he hath granted 
the eſtate : Secondly, That he hath the reverſion or reſidue 
after the life of the grantee. He cannot be charged in reſpect 
that he hath granted the eſtate, becauſe the freehold is gone and 
in another; neither can he be charged in reſpect of the reverſion, 
becauſe then not only his heir, but the aſſignee of the reverſion 


this ſtatute, he is not to be charged at the common law; bec 
the common law doth not give an action of debt for an eſcape, 
but an action on the caſe only; neither doth it give any remedy but 
againſt the party offending. As to the caſe that hath been objected 
the ſtatute de Scaccario, where the ſeveral officers in the ex- 
chequer ſhall anſwer in their degrees of ſuperiority, that cannot be 
applicable to this caſe, becauſe there can be no proportion between 
things which concern the king's revenue and prerogative, 'and 
thoſe of a common perſon. I he caſes of the coroner and the 
ſheriff, and of the recommending of a receiver to the king, are 
not like this caſe, becauſe the king cannot inform himſelf of the 
ſufficiency of the party recommended, and therefore it is but rea- 


will be chargeable ſo, which cannot be.— As to THE SECOND , 
poINT of this argument ; if the defendant be not Ewa ares | 
e Sid. 


306. 397. 


ſonable that he who recommends ſhould be liable: and can it be 
faid, that when the defendant was about to ſell this office to one 


Nortucad (which he hath ſince done), that if a ſtranger had re- 
commended Norguoed, and he had proved inſufficient, that the 
ſtranger would haye been liable ?—As fer the civil law, and the 
authorities therein cited to govern this caſe, he did not anſwer 
them, becauſe they judge after their law, and the common lawyers 


ter another way. This office hath been granted, time out of 
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Sauer mind, for life, and no doubt but many eſcapes have been made, 
but never was any action brought againſt him in the reverſion be. 
Sin Jzaxny fore now. The court of common pleas always examine the ſuf. 
Wurrczor, ficiency of the grantee for life; which ſhews that in all ſucceſſion 
of ages the opinions of learned men were, that no eſcape could be 
* brought againſt the reverſioner; for if fo, what need is there of 
® [| 127 J fuch examination? This was urged to ſhew that the proceedings of 
that court did not alter but ig 1 the law. But admitting the 
caſe of the Duke of Norfolk to be law, yet it concerns not this, 
becauſe the fub-marſhal there was taken as a deputy, but there is 
no ſuch officer as a fub-warden, for Duckenfield had it for life, 
And then a deputy being a perſon removable at pleaſure, will not 
be fo conſidered in law as one who hath a more fixed eſtate ; for, 
baving nothing to loſe, it cannot be intended that he will be ſo 
careful in the execution of his office as the other; and therefore 
it is reaſonable in ſuch caſe, that the ſuperior ſhould anfwer : but 
he who hath a freehold for life, hath an eſtate of ſome value in the 
law, which he cannot be ſuppoſed eafily to forfeit, and therefore 
it is reaſonable that he alone ſhould be liable for his own miſcar- 
riages ; for if the defendant ſhould be charged, by the ſame reaſon 
the grantee of the reverſion may be charged, who is altogether an 
innocent perſon, and fo may be liable to a vaſt ſum for the fault of 
gaother : for which reaſons he prayed judgment for the defendant. 


Tux Cour delivered no opinion this Term, but took 
time to adviſe ; and afterwards, in Eaffer Term following, 
RAI1NSFORD, Chief Tuſtice, delivered the opinions of T'w1sDEN, 
WyLpe, and Joxts, Juſtices, who ſaid, they were all agreeing in 

the main point, but thought the verdict imperfect, and not to 
warrant the plaintiff's caſe; for he declared, that at the time when 
the grant was made to Duckenfield, when the commitment was, 
and when the eſcape was ſuffered, and ever ſince, that Duckenfield 
was inſufficient and not able to anſwer the plaintiff ; but the jury in 
the ſpecial verdict do not find the infufic ency at that time when, 
this action was brought. | 


Bor as to THE MAIN QUESThON they were of opinion, 
that the defendant was ſuperior, and that he is chargeable for 
this inſufficiency of Ductenſield but it ho had been ſufficient 
when the plainuff brought this adtion, it might have been other- 
wiſe z but his inability being fully averred in the declaration, 
and the defendant denying it, and the- jury having found no- 
thing againft it, but there being ſtrong ſuſpicions of the truth 
of the fact, the Court would not make an intendment to the 

contrary. The jury have found expreſsly, that ene e Was 
inſufficient at the time of the eſcape; which was within fix weeks 
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MN of the time when the action was commenced ; fo that having once 
L 128 ] found bim diiabled, unleſs it appear that he was of ability after- 
wards, ® the Court will not intend him fo, but rather that he was 
inſufficient at the time of the action brought; for there being 
ſtrong ſurmiſes of it, and there being no ground within the record 
to intend, him ſufficient, a fact may be collected that is not found 

in the verdict. Fulwood's Caſe, 4. C. 
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The King againſt Moor. Caſe 85. 


N 1xFORMATION was brought upon the ſtatute of the An information 
A 4. & 5. Phil. & Mary, <8. which enacts, « That if wil RAW 
« any perſon, &c. above the of fourteen ſhall, after the firſt day m4 K. 
« of April {next after the making the ſtatute), unlawfully take 2 P. & Mary, 
60 mal or woman unmarried, being within the age of ſixteen years, e. 8. for ſtealing 
« &c. the ſhall ſuffer two years impriſonment, or pay ſuch an heireſs * for 
« fine as- be aſſeſſed in THE STAR-CHAMBER. The infor- — g 
mation charged, that the defendant, being above the age of fourteen hat the «ran, 
years, did take a young maid away unmarried, and kept her three cyxamsrz may 
days, contra fermam tatuti; upon which he was found guilty; and proceed againſh 
now moved in arreſt of judgment, — 2 


FirsT, It was faid for the defendant, that this Court could not watien, and tha 
fine him upon this ſtatute 3 becauſe when the informer entitles 8 
himſelf by a ſtatute, he muſt take the remedy therein preſcribed; or indictment, 
and fo it is not like an information at the common law, for in ſuch yet as there are 


caſe this Court might fine the plaintiff, . 


SECONDLY, It is not averred, that the party offending was above ners juriſdic. 
the age of fourteen years at the time of taking, but only that he 88 
being above the age of fourteen years ſuch a day did take. — thereby 

Sis WILLIAM Joxzs contra, If the firſt objection hath any 3 
weight in it, it is to bring the party to an impriſonment for 8. C. 2. Lev. 
the ſpace of two years, which is a puniſhment 1 that 37 7  » 

thoſe 44. . <A 


ſtatute, but the fine is limited to THE STAR-CHAMBER ; 
offences which were puniſhable there are likewiſe to be puniſhed s. C. 3. Keb. 
here, becauſe there are no negative words in this ſtatute to abridge 708. 715-, 
the authority of this court, which is never reſtrained but when the Po 302- - 
ſtatute directs before whom the offence ſhall be tried, and not elſe- — * 
where. It was the opinion of HATE, Chief Juſtice, that where :. 8 
there is a prohibitory clauſe in a ſtatute, and another clauſe which Ld. Ray. 992. 
gives a penalty, if the party will go upon the prohibitory clauſe, Str. 303. 
he is no contigs to the manner expreſled in the ſtatute ; but if he 3. Com. Pig. 
will go upon the penalty, he muſt thenpurſue what the ſtatute directs. J. Hawk. P. C. 
* The firſt part of this ſtatute is but a declaration of the common law; 24. 
the ſecond clauſe is introductive- of a new /aw as to the court of 2. Hawk. P. C. 
STAR-CHAMBER, but is not a reſtriction as to this court, which 9+ 32. | 
might have puniſhed the defendant if there had been no ſuch law, ** Bt. 1948+ 
The firſt clauſe is prohibitory, viz. © that it ſhall not be lawful A 129 } 
« for any perſon to take away a maid unmarried; and upon this 
clauſe this information is brought. The ſecond clauſe is diſtinct, 
and directs the pumſhment, viz. & upon conviction to ſuffer 
&« impriſonment for two years.” Now by taking away the court 
of STAR-CHAMBER this prohibitgry clauſe is not repealed upon 
which 4 man may be indicted without demanding the penalty; and 
the ſtatute having directed that the offence ſhall be heard and 
determined before the king's council in the $STAR-CHAMBER, or 
before the Judge of aſſiſe, and no negative words to reſtrain this 
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Twi K court; therefore the Chief Juſtice, who is the Judge of (a) aſſiſe in 
ago the county of Afiddleſex, may hear and determine this offence, and 
eee dy conſequence fine the party if he be found guilty.. 


In * As to THE SECOND OBJECTION, That it js not averred that the 
tion en the party offending was above the age of fourteen years at the time of 


| — 3 the taking, it had been better if it had been ſaid tunc ex iſten. ſupra 


which inflis ctatem quatuordecim annorum ; but notwithſtanding it is well 
two years im. enough; for it is ſaid, that being above the age of fourteen 
prifoament'on ſuch a day he did take, &c, fo that it cannot be otherwiſe but that 
— he was of ſuch an age at the time when the maid was taken: and 
age of four- - 6 ; je y 

wen who fan the jury found him guilty contra formam ftatuti, which may 
cake away an hkewiſe be an anſwer to the firſt objection ; for he being found 
veireſs being guilty contra formam flatuti, if there be any other ſtatute which 
wm ne age  protubits and puniſhes a riot, this information is as well 

28 7 upon ſuch as upon this ſtatute of Philip and Mary; for it is 
the defendant, expreſsly ſaid, that the defendant and others did unlawfully aſſem- 
bring above ble themſelves together, and 7:9tos7 et routo:2 made an aſſault upon 


fourteen, &c.is a her, ſo that it be intended to be grounded upon fuch a law as 


men dn de ſhall be beſt for puniſhing the offence, 


we: above tt Tye Court were of opinion, that notwithſtanding theſe ex- 
*.  .  Ceptignhs the information was good, and was not like the caſe of an 
Cro. Jac. 14+ indictment upon the ſtatute for a forcible uy that ſuch a day by 
1 force and arms the defendant did enter into ſuch a houſe exiſten. 
2. Lev, 229. Fiberum tenementum of J. N. ; and if he doth not ſay tunc exiſten, 
2. Roll. Rep. the indictment is naught, becauſe the jury may enquire of a thi 
262. before it is done; but here the A added to the perſon 
® [ 130 ] carnes the ſenſe to the time of the offence committed. "The 
2. Lev. 22% | Ratute of 1. Rich. 3. c. 12. faith, that all grants made by ceflui 
Raym. 373. Jus uſe being of full age ſhall be good againſt him and his heirs ; 


Ld. Ray. 610. and it is adjudged 16. Hen. 7. that he need not ſhew when and 


Stra. 18. 44 where, but generally * of full age; and upon the evidence 
9. _ 98. N it muſt be ſo proved. re a thing relates to the condition of a 
Compas, 42, man, itſhall be tried in the county where the action is laid; and it 
3- Bac. Ab. 10 . is not neceſſary to ſay in what county he is a &night or an eſquire. 
. Burr. $32. Any citizen and freeman may deviſe his land in mortmain by the 
Wt ; cam of London ; it is ——_ to ſay in pleading exzften. acitizen 
Cowp.72-633. and freeman, without ſetting forth — and where. If a man be 


1. Term Rep 


70. indicted for not coming to church, it is enough to ſay eæiſten. of the 


age of ſixteen years he did not come to church. I his is an offence 
puniſhable at common law; it is malum in ſe (b). But admitting 
it was an offence created by the ſtatute, there being no negative 
words to prohibit, this court hath a juriſdiction to punith this 
offence if tue STAR-CHAMBER had not been taken away; for the 


(a) Cro. Car. 465. F. Mod. 6. 8. None, 2. Strange, 1107, Andr. 310. 
96. 11. Mod. 113. 161. Ld. Ray, but in Rex v. Marriott, 4. Mod. 125. 


$7. - HoLT, Chief Tuſtice, ſays, it is not an 
(e So actudged in Rex v. Twiſleton, offence at common lawg—-Nge to the 
1. Lev. 247. 1. Sd. 337. 2. Keb. FounrTs Evirion, x 

432 428. and in Rex v. Lord Oſſul- 
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. 
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party had his election to proceed in this court upon the prohibitory Taz Kare 
Balle and the Juſtices of atis muſt be interided the faſtives of 227 
ojer and-terminer; Moor, e 
Whereupon the defendant was fined five hundred pounds, ane 
bound to his good behaviour for « r. | ER. 


Brown againſ? Water. Der Cute 86. 


tiff, was, in the year 1646, tenant in tail of the lands now in theſ- 
elan and was afterwards inſtrumental in bringing the late « ſuages, lands 


« ditaments, which Sir Jobn Danvers had the 25th day of March u ite ime- 
The queſtion was, Whether theſe entailed lands ſhall be far- tallbe bras 
fcited to the king by force of this act ? | {07 2 an attainder 
gh treaſon, 


WaALLOP, who argued for the plaintiff, ſaid, that the entailed and: is toil ane 
lands were not forfeited. His reaſons were, FIRST, Theſe forfeited ; for 
lands entailed are not expreſsly named in that a&,—StconpLy, eu ſhall be - 
Tenant in tail hath but an eſtate for life in his lands, and there- due in the> 
fore by theſe words, © all his lands,” thoſe which are entailed can- © other things, 
not be intended; for if he grant totum ſlatum ſuum, only an eſtate of what na 


for life paſſeth.— TI DIT, Theſe lands are nat forfeited by the ture er.. 


ſtatute of 26. Hen. 8. c. 13. which gives the forfeiture of entailed [ 131] 
lands, in caſe e treaſon; becauſe Sir John Danvers was nat 8. C. 2. Les 

convifted of it by © proceſs, preſentment, confeſſion, verdict, or 189. 
<« outlawry,” which that ſtatute doth require, for he died before 8. C. 2. Jones, 


any ſuch conviction. | 7. 

— 8. C. 1. Vent. 

Sis Francis WiNNINGTON, the King's Saliciter, argued 299. 

contra, that entailed lands are forfeited by the a& of pains a e Pollexf, 
nalties; and in ſpeaking to this matter, he conſidered, Figs, 3. C. 3 x 
The words of that act; and SECONDLY, How eſtates-tail were 459. 651. 683. 
created ; and how forfeitable by e be Berg act re- . 
cites the act of general pardon, which did not intend to diſcharge Co. Lit. 3. 
the lands of Sir Fohn Danvers and others from a forfeiture. —— * 
It recites that he was guilty of high treaſon. Then comes the a 
enacting clauſe, viz. that all the lands, tenements, rights, in- 9. Mod. 178. 
G wie offices, annuities, and all other hereditaments, leaſes, 10. Mod. 22. 
« chattels, and other things of what nature ſoever, of him the 2 | 
« (aid Sir Jobn Danvers and others, which they had on the 25th G. Gu. > 
« of March 1646, or at any time fince, ſhall be forfeited to the Vorke on For- 
« king, his heirs and ſucceffors.” —SE CoxnDLY, As to the creation feitures, 79, t 


dition was performed for three purpoſes, viz. Jo alien, Co. Lit, +. Hoyt, _ 
. 19. A. 644. t 
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- Blowk" 19. . 2. Inf: 334. To forfeit; or, To charge with a tent 
— 4 and thus the — — KK and there biting been 
Art. frequent wars between KIxG JohN and THe Baxoxs; the great 

Co, Lit. 2:1. men then obtained the ſtatute de danis to preſerve their eſtates, leſt 
w— * the like occaſion ſhould happen in; in which it is only mens 
Moor, * tioned, that the tenant in tail ſhould not have power to alien; 
duc it was well known, that if he could not alien he could not 
: . forfeit; for before that ſtatute, as he might alien p prolem fuſe 
+ +. tataiti, ſo the Judges always conſtrued that he might it, 
21132] 5. Ed. 3. 14. 3 for forfeiture 5 and alienation did always go hand 
in hand. 1. Ce. 175. Mildmay's Caſe. And from the making of 
that ſtatute it always continued a. ſettled and received pine, 

tat tenant in tail could not alien, until by the twelfth year of 

Taran Cafe. Edward the Fourth 2 recovery came in, by which the effate-tail 
WIS, way be docked, and which is now become a common ffiirance, 
Pa * Then by the ſtatute of 4. Hex. 7. c. 24. tenant in tall might bar 
"Hard. a his iſſue by fine and proclamation; and all this while it was not 
- +... thought that ſuch lands 2 be ma 12 og”, which 
opinion continued during the reign enry the Seventh; 

for though by bis marriage the Houſes of York and Lancaſter 

were united, yet the great men in thoſe days thought there might 

be ſome doubt about the ſucceſſion after the of - Henry the 

Seventh if he ſhould die without ifſue, and thereby thoſe differences 

might be again revived ; and therefore no endeavours were uſed 

to make any alteration in the law till after the death of Henry th: 
Seventh. And after his ſon Henry the Eighth had iſſue thoſt 

| , doubts. were removed; and being never likely to rife again, 
See 2. Hawk, then the act of 26. Hen. 8. c. 13. was made, which gives a 
F. C. 640%. forfeiture of entailed lands in = of treaſon. The inference 
from this will be, that all the caſes put before che twenty- ſixth 
Fear of Henry the Eighth, and fo before emailed lands were made 

; forfeitable for treaſon; and where by the general words cf 
: lands, tenements, and hereditaments,” it was a<udged entailed 
lands did not paſs, do not concern this caſe ; but now fince they 

are made forfeitable by that ſtatute, ſuch general words are ſufti- 

cient to ſerve the turn. By the ſtatute of 16. Rich. 2. c. 5. 

entailed lands are not forfeited in a premunire but during the lite 

; of tenant in tail; becauſe they were not then to be forteited for 

Ce. Lit. 3. treaſon, Co. Lit. 130. If then it appear, that the crime of which 
2. Inſt. 334% Sir John Danvers was guilty was treaſon, and if. entailed 
+ lands are forfeited for treaſon, then when the act ſaich, that he 

4 ſhall forfeit all his lands,” by thoſe general words his entailed 

lands ſhall be forfeited : and though by the common law there can 
be no attainder in this caſe, the party being dead; yet by act of 
Bendl. 1), Parliament that may be done; and the words in this act amount to 
Ca. Lit. 37a. an attainder. The intent of it was to forfeit eſtates tail, which 
391. may be collected from the general words; for if a fee- ſimple be 
Hob. 340. forfeited, though not named, why not an eſtate: tail? eſpecially 
5 Hawk.P.C ſince the word © hereditaments” is very comprehenſive, and may 
| x. Hale p. C take in both thoſe eſtates. Spelman's Gloſſary, 227. 2. Roll. 
8 _ a N Rep 
24 . 
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Rep. 503. In the very act of 26. Han. 8. c. 13. eſtates · tail are Baowk 
not named; for the words are, « Every offender convict of treaſon, «gainſt 
u Kc. ſhall forfeit all ſuch lands, tenements, and hereditaments, Wart. 
« which he ſhall have of any eſtate of inheritance, in uſe, poſſeſſion, - 

« or by any mgnG title, or means, &c. 5” and yet a conſtruction 

hath been e thereupon in favour of the crown ; ſo a dignity 

of an earldom intailed is forfeitable by this ſtatute by the word 

u hereditament, 7. Co. 34. 


RainsFoRD, Chief Fuftice, afterwards in Hilary Term, deli- 

vered the opinion of THE Cour, That upon conſtruction of the 

act of pains and penalties this eſtate- tail was forfeited to the king. 

He agreed the ſeries and progreſs of eſtates· taib to have been as ar- 

guedby THE SOLICITOR 3 and that the queſtion now was, Whether 

by the act of pains, &c. eſtates-tail can be forfeited unleſs there 

are expreſs words to take away the force of the ſtatute de bonis con- Preface to 3. Os. 
ditionalibus ? for by that ſtatute there was a ſettled perpetuity ; te- | 
nant in tail could neither forfeit or alien his eſtate, no not in caſe 

of treaſon, and forfeiture is a kind of alienation ; but afterwards 
dy the reſolution in the time of Edward the Fourth an alienation 

by a common recovery was conſtrued to be out of the ſaid ſtatute, 

and by the ſtatute of fines, 4. 198 1h which is expounded by 

a ſubſequent ſtatute of 32. Hen. 8. c. 30. tenant in tail notwith- 

Randing his former reſtraint had power to alien the eſtate-tail and | 

bar his iſſue. But all this while his eftate was not to be forfeited - 
for treaſon, till the ſtatute of 33. Hen. 8. c. 20. which gives See 2. Hawk. 
« uſes, rights, entries, conditions, as well as poſſeſſions, rever- F. C. 641, 
« fions, remainders, and all other things of a perſon attainted of 

« treaſon by the common or ſtatute law of the realm, to the king, 

« as if ſuch attainder had been by act of parliament.” Then by 

the ſtatute of 5. & 6. Ed. c. 11. it is enacted, © that an of- 

« fender being guilty of H1OH TREASON and lawfully convict, 

« ſhall forfeit to the king all ſuch lands, tenements, and heredita- 

& ments, which he ſhall have of any eſtate of inheritance in his 

« own right in uſe or poſſeſſion. By which ſtatutes that of de doriis 
conditionalibus was taken off in caſes of treaſon, as it had been 

before by the reſolution in the twelfth year of Edward the Fourth, 

and by the ſtatute of fines, as to the alienation of an eſtate-tail by 

fine and recovery. If therefore this act of pains, &c. will admit of 

ſuch a conſtruction as to make eftates-tail forfeit, here is a 

crime great * enough to deſerve ſuch a great puniſhment; a # [1341 
crime for which the parliament hath ordered an anniverſary to be 

kept for ever, with faſting and humiliation, to implore that the 

guilt of that innocent blood then ſhed may not be required of our 

poſterity ; this they eſteemed as another kind of original fan, 

which unleſs thus expiated might extend not only ad nates ſed gui 

naſcantur ab illis. * | 

And that this act will admit of ſuch a conſtruction theſe reaſons 

were given: | 


Fuer, 
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Feoww Ens, From the general comprehenſive words mentioning 
A thoſe things which are to be forfeited, viz. “ meſſuages, lands, 
Wart. © tenements, reverſions, and intereſts g' which laſt word ſignifies 
20. Mod. 94. the eſtate in the land as well as the land itſelf, or otherwiſe the 
—— 1 word muſt be conſtrued to have no effect. | f 


© 'SxconDLY, Eftates-tail are not now protected by the 

Co Lit. 334- in the ſtatute de donis, non habet poteſtatem alienandi, but ar, 
| fubjet to rhe forfeiture by the act of 33 Hen. 8. c. 20. whi 

| rr is a good rule for the 

Judges to make a conſtruction of an act of parliament by ; eſpecially 
in ſuch a cafe as this, wherein it is plain that the law did look u 
theſe offenders, if not attainted, yet in pari gradu with ſock 
perſons, and therefore may be a good warrant to make the like 
conſtruction as in caſes of attainder. 


Tumprvy, Becauſe the offenders are dead; for had they been 
 Fiving, there might have been better reaſon to have conſtrued this 
act not to extend to eftates-tail, becauſe then ſomething might be 
forfeited, viz. an eſtate for life; and therefore the act would ſig- 
niſy little if ſuch conſtruction could not be made of it to 
reach tail. of- ſuch perſons who were dead at the time of 
the making the law, eſpecially ſince it is well known that when 
men engage in ſuch crimes they give what protection they can to 
their eſtates, and place them as far as they can out of danger, 


Fort v, It appears by the act, that the law-makers did not 
. 3 intend that the children of ſuch offenders ſhould have any benefit of 
their eſtates, becauſe in the proviſo there is a ſaving of all eſtates 
of purchaſors for money bond fide paid; and therein alſo a parti- 
cular exception of the wife and children and heirs of the offenders; 
and if the act would not protect the eſtate of the children, though 
they ſhould be purchaſors for a valuable conſideration, it will never 
protect their eſtate under a voluntary conveyance made by the 
anceſtor ; eſpecially in this caſe, becauſe the entail carries a 9 4 
5, cion with it that it was deſigned with a proſpet to commit thi 
Sf 135 ] crime; for Sir Jobn Danvers was * tenant in tail before, and 
> in the 1647 levies a fine to bar that entail, and then limits a 
new eſtate- tail to himſelf, in which there is. a proviſion to make 
leaſes for any number of years upon what lives ſoever, in poſſeſſion 
or reverſion, with rent or without it; and this was but the year 


FirTaELY, The proviſo in the act for ſaving the eſtates of 

purchaſors doth protect all conveyances and aſſurances, &c. of land 

WV « not being the lands of the late king, queen, prince, &c. and not 

| 1 i © being land fold for any pretended delinquency ſince the firſt of 
* . « June 1641, and all ftatutes and judgments ſuffered by the 
« offenders from being impeached; from which it appeats, 

that the parliament looked upon entailed lands as forfeited ; for if 

eſtates made to others upon a valuable conſideration had need of 2 

grovilo to fave them from forfeiture, à fortiori the eſtates out of 
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which thoſe are derived have need of ſuch a ſaving, and therefore Nenn 
mult be forfeited by che act z for which reaſons theſe lands are es 
forfeited. | 
As to the great objection which hath been made and inſiſted on 
the other ſide, and which is Trudgeon's Caſe, 22. Elia. Co. Lit. 130. 
where tenant in tail was attainted in a pr emunire, and it was 
adjudged, that he ſhould forfeit his land but during his life, for 
though the ſtatute of 16. Nich. 2. c. 5. enacts, «that in ſuch caſe 
« their lands, tenements, goods, and chattels, ſhall be forfeited to 
« the king,” — that muſt be underſtood of ſuch an eſtate as he 
may lawfully forfeit, and that is during his own life, and therefore 
being general words they do not take away the force of the ſtatute 
de donis, ſo that his lands in fee-ſunple for life, &c. ſhall be for- 
feited, but the land entailed ſhall not, during his life; the 
anſwer is plain: for in the reign of Richard the Second, when the 
ſtatute of præmunire was made, eſtates-tail were under a perpe- 
tuity by the faid ſtatute de donis, which ſtatute is now much 
weakened in the point of alienation ; and the law is quite altered 
fince that time; and it is apparent by multitude of precedents, 
that ſuch ſtrict conſtructions have not been made ſince that time 
to preſerveeſtates-tail from forfeitures without ſpecial and particular 
words: and therefore in the caſe of Adams v. Lambert, which is a 4. Co. 26. 
caſe in point, the Judges there conſtrued eſtates- tail to be forfeit, 
for want of ſpecial words in the ſtatute of 1. Edw. 6. c. 14 
to fave it; and that was only a law made for ſuppreſſing of 
ſuperſtitious uſes upon a politic conſideration ; but this is a much N 
greater offence intended to be puniſhed by this act, in which there 
are demonſtrations both from “ the words and intent of the law- #® [ 136 ] 
makers to make this eſtate forfeited to the crown than in that caſe 
ſo much relied on. 


And judgment was given accordingly. 
WyLpe, Fufticey. died before judgment was given; but 


TwISDEN, Fuſtice, ſaid, he was of that opinion, and Joxzs, 
Juſtice, concurred. . 


Baſſet againſt Salter. Caſe 87. 


AN ACTION FOR AN ESCAPE.— The queſtion was, Whetherthe It the bert 
plaintiff may take out a capias ad jati;faciendum, or have a ſuffer a volun. 
feri facias againſt the defendant, after the ſheriff or gacler volun- ü ß 
tarily ſuffer him to eſcape ? have, at his 
But THE CourT would not ſuffer it to be argued; ＋ N 


had been lately ſettled, that it was at the election of the plaintiff e erf, er a 
to do either: and upon a writ of error brought in the exchequer feire facies 
chamber the Judges there were of the ſame opinion : -but in the againſt the 
Lord Chief Juſtice VAuHAx's time the court of common pleas deter. 


were divided, but it is ſince ſettled, 1. Roll. Abr. 901, 902. S. C. 1. Freem. 


217- 
1. Ven. 4. 269. T. Jones, 21+ 12+ Mod. 230. Caſes Temp. Tald. 222. , Stra. 423+ 631. B73» 
901. Ld, Ray, 555. 788. 927. 10238, 3. Com. Dig. © Eſcape” (E). 2. Bac, Abr. 24% 
4 Burr, 2482, 1. Term Rep. 339. 3. Term Rep. 3 3c. 8 


Vor. II. K If 


| Bass 


Sar rs. 


Michaelmas Term, 28. Car. 2. In B. R. 


If there be an eſcape by the plaintiff's conſent, though he did- 
not intend it, the law is hard that the debt ſhould be thereby diſ- 
charged; as where one was in execution in THE KiNnG's BExcn, ; 
and tome propoſals were made to the plaintiff in behalf of the pri- 
ſoner, who, ſeeing there was ſome likelihood of an accommoda- 
tion, conſented to a meeting in London, and defired the priſoner 
might be there, Who came 1 and this was held to be an 
eſcape with the (a) conſent of the plaintiff, and he could nevet 
after be in execution at his ſuit for the ſame matter (65). 


(I it had been by the conſent of 
the ſheriff, he could never take him again, 
but the plaintiff might, Sid. 330.— 
Note to the Foun Tu EnrTION. | 

(6) By s. & 9. Will. 3. c. 27. If 
« any priſoner in execution ſhall eſcape, 


« by any ways or means howlſoever, the 
„ creditor at whoſe ſuit ſuch priſoner 


« was charged in <x<cution at the time 


« of his eſcape may retake ſuch priz 
ſoner by any new capras or capras ad 
« ſatisfaciendum, or ſue forth any other 
& kind of execution on the judgment, as 
« if the body of the priſoner had never 
4% been taken in execution. See the 
caſe of Allanſon v. Butler. 1. Sid, 330. 
and Buxton v. Horne, 1. Show. 174. 


MICHAELMAS 


MIC HAELMAS TERM, 


The Twenty-Eighth of Charles the Second, 
| "© 
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Sir Hugh Wyndham, Kut. | 

Sir Robert Atkins, Kur. Þ\ Yuftices. 

Sir William Scroggs, Nut. | 

Sir William Jones, Nut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


— —— — 

| Peck againff Hill. Caſe 88. 

EBT upon A BOND brought againſt the defendant as ad- To dv upon 
miniſtrator, who pleads that he gave another bond in his bond agaiaft an 

own name in diſcharge of the firſt bond: and upon iſſue . 
joined it was found for the defendant. x 2 
It was moved that 8 might not be entered hereupon, 233 
becauſe it was a bad plea. — — 


* But Nox ru, Gi Fuftice, and WyNDHAM and SCROGGS, of che uſt hang, 
Juſtices, were of opinion it was a good plea, becauſe there * | 199 J 
was other ſecurity given than what the plaintiff had before; for 
upon the firſt bond he was only liable de bonis inteſtatoris, but now + 2 = _ 
he might be charged in his own right, which may be well ſaid to 3. Lev, 3g. 
be in full ſatisfaction of the firſt obligation; for where the condi- contra. 
tion is for payment of 222 to the party himſelf, there if he ac- Gilb. Eq, Rer. 

cept any collateral thing in ſatisfaction, it is good. If a ſecurity 4 _ 
be given by a ſtranger, it may diſcharge a former bond, and this — _— 
in effect is given by ſuch: it is e lbs the caſe in Hebert (4), ra. Mod. 86. 

0 . 2 . - 

1. Peer. Wms. 324. 2. Peer. Ws. 343. 583. (614). (616). 3. Per. Wms. bee 245» 
1. Stra. 426, 5$73-- 615. 2. Ld. Ray, 60. 122. 566, 5. Com, Dig. *Pleader” (2, W. 46). 
Comp. 47. 228, Co, Lit. 122. b. 15 


(a) Hob, 68. 
K 2 where 
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Prcex where a bond was given by the fame party upon the very day a 
former bond was payable, and adjudged not a good diſcharge; for 
the obligee was in no better condition than he was before. 


Cro. Car. 335. Arkixs, Juſtice, doubted, but inclined that one bond cannot 

—_— ee be diſc giving another, though the diſcharge be applied 

trix, v. Meaſe, to the condition of the bond; and for this he cited Cro. Eliz, 

Cowp.47- 716. 737. which was a caſe adjudged fo in point; and therefore 
this plea upon demurrer ſhould have been over-ruled. 


e e hea Reedy de Laut Ft 32 Ain bv 
: 41 ie, t, the plea is he tute of Jecfaili, en 8. c. 
—— A 11 and K But as to = 
an informal IM. NORTH, Chief Fuſtice, and SCROGGsS, Fuffice, replied, that an 
Poſt. 139- immaterial iſſue, no ways ariſing from the matter, is not helped; 
Le. 32 as an action of debt upon a bond laid to be made in London, and 
Tien zt, the defendant faith that it was made in Middl;ſex, and this 
. is tried, it is not aided by the ſtatute, but there muſt be a re- 
11. Mod. 2. pleader. | 
Stra. 31 3. 933- 1011, Ld, Ray. 168. 4. Bae. Abr. 56. 127. 1. Bac. Abr. 103. Cowp. 455, 
226. 2x, Term Rep. 140. Dougl. 97. | 


One bond en- But becauſe it was ſworn that the obligor (who was the in- 
not be given by teſtate) was alive four years after the time that the ſecond bond 
the ſame obligor vas given, and for that reaſon it could not be given upon the ac- 
1 ot count of the defendant's being liable as — but muſt be 
2 intended a bond to ſecure a debt of his own, therefore a new trial 

was granted. 24 7 Cre 


2 [138] Cook and Others againſt Herle. 


Cafe 8 

2 CovENANT. -The caſe was this: Charles Coob made n 
DEED! joiature to Mary his wife for life, and died without iflue, 
nalty, though The land defcended to Thomas Cook, his brother and heir, who 
the grant be ex grants an annuity or rent-charge of two hundred pounds per annum 
ecuted by the to the plaintiffs in truſt for Mary, and this was to be in diſcharge 
— er of the ſaid jointure, ( HABEN DU to them, their heirs, execu- 
Eiftroſs the pro- tors, adminiſtrators, and aſſigns, in truſt for the ſaid Mary for 
per remedy, -* life,” with a clauſe of diſtreſs, and a covenant to pay the two 
4. C. 1 Mod. hundred pounds per annum to the ſaid truſtees for the uſe of the 
223. faid Mary. The breach aſſigned was, that the defendant had not 


10. es, 153. paid the rent to them for the uſe of Mary. 
— Mod. = The defendant demurred ſpecially, For that it appears by the 


45. 166. 171. plaintiff's own ſhewing, that here is a grant of a rent- charge for 
— 384. 399. life, which is executed by the ſtatute of uſes, and therefore there 
eee ought to have been a diſtreſs for non-payment, which is the pro- 
La, Ray. 322, Per remedy given by the ſtatute, and this action will not lie in the 
554. perſonalty.— 8 ECON DIL, It is ſaid, the defendant did not pay it to 
s om Die. ar. the plaintiffs for the uſe of AZary, which is a negative pregnant, 
vr 35 ea and implies that it was paid to them.— TIR DI, It is not ave 

$7. © Chat the money was not paid to Mary; and if it is paid to her, 
3- Term Rep. then the breach is not well afhgned. 


32 
* 


But 
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But BALDWIN, Serjeant, fer the plaintiff, replied, that it was Coox 

not a queſtion in this caſe, whether this rent-charge was executed 4%» On 
by the ſtatute or not, for qudcungue vid datd an action of cove- * 
nant will lie; and that the breach was affigned according to tee 
words of the covenant, and fo primd facie it is well enough; for 

if the defendant did pay the money to the — he may plead 

it, and ſo he may likewiſe if he paid it to Mary. 


Taz Cour were all of opinion, that this rent- charge was ex- 
ecuted by the ſtatute of uſes by the expreſs words thereof, which 
exccutes ſuch rents granted for life upon truſt, as this caſe is, and , 
transfers all rights and remedies incident thereunto, together with 98. 
the poſſeſſion, to ceſfuy que uſe ; ſo that though the power of diſ- 
training be limited to the truſtees by this deed, yet by the ſtatute, 
which transfers that power to Mary, ſhe may diſtrain alſo; but 
this covenant being collateral cannot be transferred. The clauſe * [1391 
of diſtreſs, by the expreſs words of the act, . to the ceſtuy 
gue uſe ; but here is a double remedy, by diſtreſs or action; for if 
the leſſee aſſign his mares, -= — _ is accepted of the aſſignee, 

a covenant lies againſt the Jettee for non-payment upon the ex- 

res covenant to pay (a): fo if a rent be granted to S. and a co- Fey gg $9. 
venant to pay it to M. for his uſe, it is a good covenant. 2. Barnes, 284. 


And 1T WAS AGREED, that the aſſignment of a breach accord- wes 231+ 
ing to the words of the covenant is good enough, and that if any 10. Med. 149. 
thing be done which amounts to a performance, the other fide 158. 227. 443. 
muſt plead it; as in this caſe the defendant might have pleaded 1. M-d. 38. 
that the money was paid to Mary, which is a performance in ſub- 310. * 
ſtance, but it ſhall not be intended without pleading of it.— 325. 473. 


Stra. 227, 


Whereupon judgment was given for the plaintiff Lil og: wok. 
(e) See Hayes v. Bickeſtaff, ante, 24. and Hollis v. Carr, ante, 86, 4 
Read againſt Dawſon. _. Caſe go. 


EBT uro BoND againſt the defendant as executor : iſſue In debt on bond 
was joined, whether the defendant had aſſets or not on the nt the de- 
thirtieth day of November, which was the day on which he had enen as exe- 


the firſt notice of the plaintiff's original writ ; and it was found joined whether 


for the defendant, that then he had not affets. | he had aſfets on 
It was moved fo @ repleader, becauſe it was ſaid that this py ren wo 
was an immaterial iſſue; for though he had not aſſets then, yet if il ite, and on 


he had any afterwards he is liable to the plaintiff's action. verdict for the 


. deſendant - 

But BarREL, Serjeant, moved for judgment upon this verdict, picader man de 
by reaſon of the ſtatute of 32. Hen. 8. c. 30. which helps in caſes awarded, | 
of miſpleading or inſufficient pleading, It is true, there are many Hard. 37. 


caſes which after verdict are not aided by this ſtatute ; as if there Ante, 137. 


are two affirmatives, which cannot make an iflue; or when after mo — 
«129, 


Cro. Elz. 883. 1. Lev. 32. Cro. Car. 78. 11. Mod. 46, 2. Lev. 264. Stra. 394. 847. 994. 
Ls, Ray. 134. 169. 391. 707. 923. 1. Buir, 292+ 5. Com, Dig. & Pleader” (R. 18.) 


4. Bac. Abr. 1328. Dougl. 396. 747. 
: K 3 à⁊ traverſo 
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Ra A traverſe iſſue is joined with an hoc petit quod inguiratur b 
„ triam, this is no Aue, 2. And. 6. & 7. So if there be — ve 
Dawn. at all; as if an action be brought againſt huſband and wife, and 
ſhe pleads only, Cre. Fac. 288. o if the party put himſelf ſuper 

patriam where it ſhould be tried by record, or if the plea be no- 

thing to the purpoſe, or lie not in the mouth of the parties; ſuch 

immaterial iſſues as theſe cannot be good. The difference in 

Moor, 867. is, that if the plea on which the iſſue is joined, hath 

no colourable pretence in it to bar the 2 or if it be againſt 

0 an expreſs rule in the law, there the iſſue is immaterial, and fo as 
"1..4 $40 ] if there were no iſſue; and therefore it is * not aided by the ſtatute; 
but if it hath the countenance of a legal plea, though it want ne- 
ceſſary matter to make it ſufficient, there ſhall be no repleader, be- 

cauſe it is helped after verdict. Here the parties wy doubt whe- 

ther there were aſſets at the time of the notice, it is found 

. there were none. And ſo judgment was to be given accordingly, 


Taz wHoLE CourT were of that opinion. ; 


But Arkixs, Mice, was clear, that if the parties join in an 
immaterial iſſue there ſhall be no repleager, becauſe it is helped 
after verdict by theſe words in the ſtatute, v:z. © any iflue ;”* it is 
not faid an ifſue joined upon a material point; and the intent of 
the ſtatute was to prevent repleaders; and that if any other con- 
ſtruction ſhould be made of that act, he was of opinion that the 

Judges fat there not to expound but to make a law; for by ſuch an 
I jon much of the benefit intended by the act to the party 
who had a verdict, would be reſtrained. WT 


Tux oTHER JUSTICES were all of opinion, that fince the 
making of this ſtatute it had been always allowed, and taken as a 
difference, that when the iſſue was perfectly material there ſhould 
de no repleader ; but that it was otherwiſe where the iſſue was not 


And Scrxoccs, Fuſtice, aſked merrily, if debt be brought upon 

'& bond, and the defendant plead that Robin Hood dwelt in a wood, 

and the plaintiff join iſſue that he did not, this is an :mmatcrial 

iſſue, and ſhall there not be a repleader in ſuch caſe after verdict ? 
Ad quod non fuit reſpagſum. | | 


Caſe 91. Beaumont againft 2 2 


The defendant THE PLAINTIFF brings an action of debt upon a judgment 
e T obtained againſt the Teendant in a court baron, haves de- 


— clared there in an action on the caſe upon an afſumpfit, and recovered. 
udgment in 3" The defendant came to wage bis law, and 

inferior ge bis law, was ready to ſwear 
= — that he owed the plaintiff nothing. s 

Cre. Eliz. 750 2. Vent. 251. 1. Sid. 366. 8. Med. 303. 11. Mod. 187. 12, Mod. 598. 


66g. 676. LA. Ray. 211. 230. 500. 796. 992. 1040. 5. Com, Dig. Pleader” W. 45). 


But 


" Michnolnas Term, 28, Cm la 0.2 


But THE Cob er held that he was not well adviſed; for by the Bzavwnr 
recovery in the inferior court it became now a debt, and was % 
- owing. And being aſked, Whether he had paid the money? he 
anſwered that he owed nothing : whereupon the Court concluded 
that he had not paid it, and therefore they would not admit him to ; 
wage his law without bringing ſufficient x compurgators to ſwear ® [ I41 ] 
that they believed he ſwore truth : but ſuch not appearing, the 
defendant defecit de lege, and judgment had been given againſt him 
but he offered to bring the money recovered and the coſts into the 
court, and to go to a ne trial, it being a very hard caſe upon him 
at the former trial, where the demand was of a quit-rent of eigh- 
teen pence — annum; the defendant promiſed, that if the plain- 
tiff would ſhew his title and ſatisfy him that he had a right to de- 
mar d it, he would pay him the rent; and at the trial expreſs oath 

was made of a promiſe to pay, upon which the verdict was obtained; 
whereas it was then urged that the freehold would come in queſtion 
upon that promiſe, and ſo the inferior court could have no juriſ- 
diction. | | 

And afterwards Nox TH, Chief Fuftice, ſaid, that it hath been 
adjudged in the king's bench, that an inferior court cannot hold plea 
on a quantum meruit for work done out of the juriſdiction, though 
the promiſe be made within (a); and that he knew where a perſon (« See the caſe 
of quality intending a marriage with a lady. preſented her with a of Trevor v. 
jewel; and the marriage not taking effect, he brought an action — 83 
of detinue againſt her, and ſhe taking it to be a gift offered to 8 
wage her law; but the Court was of opinion that the property 
was not changed by this gift, being to a ſpecifical intent, and 
therefore would not admit her to do it. Q NOA. 


| Styleman againſt Patrick. Caſe 92. 


N ACTION ON THE CASE was brought by the plaintiff againſt The ftatute 
the defendant for eating of his graſs with his ſheep, ſo that 2. 4 3. Car. 2 
he could not in tam ampio made enjoy his common; and there was rk oh. — 
a verdict for the plaintiff. | al es 
It was now moved, That he ſhould have no more cos than — 
damages; becauſe this was a treſpaſs in its own nature, and the under forty ſhil- | 


Judge of aſſiſe had not certified that the title of any land was in Logs, unleſs the 
queſtion. | Judge certifies 
* - that @ title was 
But THE CourT were all of opinion, that this caſe was not principally in 
within the ſtatute. For it was not a frivolous action, becauſe a queſtion, does 


little damage done to one commaner, and fo to twenty, may in the nenn 
whole make it a great wrong. If the cauſe were frivolous, the — en _ 
Judge of aſſiſe may mark it to be ſuch by virtue of the ſtatute of ccmen. 
43. Eliz. c. 6. and then there ſhall be no more coſts than da- g C. . Freem. 
mages; and though in this caſe the plaintiff hath in his declara- 214. a 

; x 1. Vent 256, 
2. Vent. 36. Ray. 487. 2. Jones, 232. Gilb. C. P. 263. 3. Mod. 39. 8. Mod. 198. Si 
2. Barnes, 99. 103. 127, Fitzg. 42. Stra. 192+ 634. 58. 024. 633. 645. 726. 1130. 1168. Ld, 
Ray. 395. 566. 1. alk. 207, 2. Com. Dig. Colts” (A. 3-). 1+ Bac· Abr. 513. 514+. Dough, 107, 

| ton 


K 4 
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STYLEMAY tion ſet out a title to his common, yet the title of the “ land can. 

ox ot not poſſibly come in queſtion, and therefore not to be certified as 
in caſes of treſpaſs ; neither is there any need of a certificate, if it 
appear by the pleading that the title of the land is in queſtion, 


14. Ray. 334 Tus Count L defendant as to the coſts, his 
1134. counſel then moved in of judgment, Becauſe the plaintiff ſets 


forth his right to the common only by way of recital with a cums 
gue etiam, Ic. that he had a right to common in ſuch a place. 


Sed non allocatur; for it is affirmative enough, and afterward 
he is charged with doing the plaintiff damage; and fo the caſe is 
not like to an action of treſpaſs guare cum he did a treſpaſs, fup 
there the ſenſe is imperfect. 


HILARY. 
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RESPASS.—The defendant juſtified by a preſcription to Tapreſeribingfor 
1 have toll; and iſſue bein 5 — thereupon, the jury found 12/}, the particu- 
a ſpecial verdict, in which the caſe upon the pleadings was lar kind of toll 
thus: muſt be ſtated 3 
for if it be coll. 
Before the diſſolution of priories, the manor now in the poſ- thorough a con- 
ſeffion of the defendant was parcel of the priory of B. which came Are 
to the crown by the ſaid diſſolution; and the king made a grant . %. . 
thereof to Sir Jervas Clifton in fee, together with the ſaid toll „ c.ongderation 
ades plene as the prior had it; and the defendant having brought is implied. | 
down a title by ſeveral meſne aſſignments, claims by virtue ofa q C. 1. wa. 
leaſe from Sir Fervas for ſeven years then in being, alledging 231. 
that the ſaid Sir Jervas and all thoſe whoſe eſtate he had might 3. Lev. 425. 


take toll, 2. Lutw., 1519. 
| Ld. Ray. 385. 


And, Whether this pleading by a que glare to have right of toll 2. Will. 256. 
was good in law ? the jury doubted, 2 
BaLpwin, Serjeant, for the plaintiff, argued, that the juſti- 
hcation was not good, becauſe there are two ſorts of toll, viz, 
toll thorough and tall traverſe ; and one is inthe king's high-way, and 


the gther ina man's own foil, and it doth not appear for which the 
BH defendant 
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Janxs defendant hath juſtified. If it be for the firſt, then he ought to 

«gain ſhew that he did make a cauſeway, or ſome other thing that might 

Jounzon. be an advantage to the paſſengers, to entitle himſelf to a preſcry. 

tion; but if it be for the other, then he muſt alſo ſhew it was for 

paffing upon his ſoil, which implies a conſideration, 22. Afiſe 

. Keiko. 148. Pl. Com. 236. Lord Berkley's Caſe. 1. Cre. 716, 

| Smith v. Sheppard; by which caſes it appears that the juſtificaticn 
[ 144 } ought to be certain (a). N 


e anyother Then as to THE POINT IN QUESTION, he ſaid, that toll cannot 
— 3 be appurtenant to a manor, and fo the pleading by a gue gate is not 
zenant to a ma. good; but if that ſhould be admitted, yet the manor being veſted 
nor, and may be in the crown by the diſſolution, the toll then became in groſs, and 
chimed dy al- could never after be united to the manor, or appurtenant there. 
ledging a gxe unto. 4 


eftate in the ma- 
rs But it was argued for the defendant by MayxarD, Sœrjcart 
S. C. z. Mod. and THE WHOLE Coli, — of — that the . | 
235. upon a particular point, and the title was admitted, and that no- | 
= o_ - thing remained in queſtion but the point in pleading. And as to | 
. hat had been objected, that toll cannot belong to a manor, it is 
Stra. 1171. Quite otherwiſe; tor an advowſon, a rent, a toll, or any profit 2 
Ld. Ray. 44 prendre may be appurtenant to it. It is true, a man cannot pre- 
ſcribe by a que gate of a rent, advowlon, toll, &c. but he may 
of a manor to which theſe are appendant. It is likewiſe true, that 
if the defendant had ſaid this was toll for paſſing the highway, be 
muſt ſhew ſome cauſe to entitle himſelf to the taking ot it, as by 


i | doing ſomething of public advantage (6). 


Toll may be But this general way of pleading is the moſt uſual, and ſo are 
- preſcribed for the precedents, and it ought to come on the other fide, and to be 
* generally. alledged, that the defendant preſcribed for toll in the high- 
Cop. 46. Way. 
4 . Ter. Rep. 660. 
Tf toll be ap- And in this caſe, though the manor came to the crown, the toll 
purtenant to a remained appurtenant ftill, and fo it continued when it was 
| manor, the ap- granted out. The difference is between a thing which was ori- 
Not deſtroyed Sinally a flower of the crown, and other things which are not, as 
by the manor catalla felonum, &c. If ſuch come again to the king, they are 
by wo «gf 
coming to the merged in the crown; but it is otherwiſe in caſes of a leet, park, 
crown, ' warren, toll, &c. which were firſt created by the king. 9. Cs. 
Co. Lt. 121. Abbot de Strada Marcella's Caſe. So that this toll is not become 


7. Roll. Abr. in groſs by the diſſolution. 

230. 232 N N 

EGS, Dig. JUDGMENT was given for the defendant. 
378. 


. 


(a) See the caſe of Cotton v. Smith, 1. Mod. 47. 4. Mod. 320. 1, Sid. 
Cor per, . 454. Cro, Eliz, 711. 5. Com. Þs- 
(5) Jones, 162. Moor, 575. 547. 
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Sir William Turner's Caſe. | Caſe-94. 


EBT gui tam, &c. for one hundred pounds againſt Sir Mil- In general no 
D liam | abc being a juſtice of peace in London, for denying _ 4 
his warrant to ſuppreſs a ſeditious conventicle of one Mr. Turner, iſque 10500 


- 1 S. C. 1. Freem, 
This cauſe was to be tried by ni prius this Term before THE 221. 
CutEr JUSTICE. | 8 Barnes, — 


And now the plaintiff moved to amend one word in the decla- 256. 
ration wherein he was miſtaken; for he had laid the meeting to be * 145 
at Turner's * manſion-houſe, and upon enquiry he underſtood the , Mod. 88. 
place of meeting was not at his manſion-houſe, but at a little 11. Mod. 194. 
ditance from it; and ſo prayed the word “ manſion might be 230. 233- 


ſtruck out. a 12. Mod. 107. 
248. 274. 312» 


But THE CHEF JusTICE faid, that after iſſue joined, and the 369- 402. 398. 
cauſe ſet down to be tried, and this being a penal ſtatute, no 58,323. 
precedent could be ſhewn of an amendment in ſuch caſe (a}, and 271. 91 129" 


therefore would not make this the firſt. 5. Com. Dig. 18. 
And ſo leave was given to the plaintiff to diſcontinue upon pay- 135. ang 
ment of coſts. : 2. Term Rep, 

707. 


(a) But fee Goff . Popplewell, 2. Burr. 1098. and Mace v. Lovet, 3. Term Rep. 
Dougl. 114. git, that there is no 5. Burr. 2833. Richards v. Brown, 349. 659. 749+ 
difference between civil ſuits and penal Dougl. 114. that amendments are al- 
ae as to amendments at common lowed after iſſue joined. 
kw,—Sce alſo Bonefield v. Milner, Rea 
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Brown againſt Johnſon. Caſe 9 5. 

A CCOUNT.— The plaintiff declares againſt the defendant, If in accomne a 
A For that upon the firſt of March in the twenty-ſecond Plaintiff declare, 
year of Charles the Second, et abinde to the firſt of May dun, dom d 

in the twenty-ſeventh year of Charles the Second, he was his j{ of Marchto 
bailiff, and receiver of eighty pigs of lead. . the þrſe of May, 
The defendant pleads, that from the faid firſt day of March in 1 ple that be 
the twenty-ſecond year of Charles the Second, to the firſt day of was not receiver 
May in the twenty-ſeventh year of Charles the Second, he was from the f of 
not the plaintiff's bailiff, or receiver of the faid eighty pigs of 2 , © the 


lead ; et hoc paratus eft verificare. 22 
The plaintiff demurred, and aſſigned ſpecially for cauſe, That micht haveſaid, 

the times from the fr 7 March * 7 77 May are made 83 
parcel of the iſſue; which ought not to be e, the plaintiff in forme ; and the 


his — * anos, = a time for form ſake ; but the defendant — — 
ought not to tie him up to ſuch time alledged, for he might have m on 
ſaid that he was not bailiff modo et form. x —— 
And for this the caſe of Lane v. Alexander (a) was cited, where 2 
the defendant, by ejectment, makes a title by copy of court roll, — _ » 4 
granted to him the forty-fourth year of Elia eth, and the plain- Sus. 21. 181. 
(s) Yelv. 122, Cro. Jac, 202+ 1. Brownl, 140. $ 2 
ü tiff 336. 430. 1126. 


ey, 


Td 
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been tiff replies his title by the like grant, on the firſt day of June 
againſt the pore fp year of Elizabeth ; the 3 his 
bar, 


Jonssox. 


traverſeth, that the queen, on the firſt da of June in the 
forty- third year of her reign, granted the ſaid land by copy; and 
upon demurrer it was adjudged, that the traverſing of the day i 
matter of ſubſtance, which being made part of the iffue, i; 
naught. e | 8 
But on the other fide it was objected, that the time is material, 
and that in actions of account it is proper to make it parcel of 
the iſſue ; for a man may be bailiff for two, but not for three 
and a releaſe may be pleaded from ſuch a time to ſuch a t 
IT « Accompt,” 30. Raſt. Ent. f. 8. 19. pl. 1. f.20. pl. b. f.22. 
2 6 
Tur Cour held, that the time ought not to be made parcel 
[ 146 J of che iſſue. 9 
we, ol * THEN EXCEPTIONS Were taken to the plea. 
FECerver Of £19 » 
ty pizs of lead, FregT, For that the plaintiff having charged the defendant a 
a plea that be receiver of eighty pigs of lead, the defendant pleads,” © and that 
— 2 « he was not receiver thereof,” but doth not ſay « of any part 
laying * er ary © thereof.” For which reaſon the Court held the plea ill, becauſe 
* part tber, he might retain ſeventy-nine, and yet not eighty pigs: but to 
is bad, plead generally ne ungues receptor is well enough ; though it was 
urged, that fit had been found againſt him upon ſuch an ifſue that 
he had received any parcel of the lead, he ſhould have accounted, 
24. Hen. 4. pl. 21. 2. Rell. 3. 14. 32. Hen. 6. pl. 33. Fitz. 
« Accompt, 16. Cre. Eliz. 850. Fitz. ( Accompt,” 14. Raft. 
Entry, 18, 19, 20. 1 $0 


A plea conclnd- SQrcgxpry, The defendant concludes, et hoc paratus eft veri- 
ing to the court . . , 

zunge d of to be Heure, whereas it ſhould be, et de hoc pontt ſe ſuper patriam.—PBut 
conntry, muſt THE Cour doubted of this, becauſe it was not ſpecially aſſigned. 


be ſpecially aſſigned.— Dougl. 60. 94. and fee 4. Ann. c. 16. f. 1. 


Timeftated from THIR DT, The plaintiff charged the defendant as his bailiſt 
foch a day <x- n the firſt of March, and the defendant pleads that he was not 
cludes the day. his bailiff from the firſt of March, fo he excludes that day.—And 


Co. Lit, 46. 4 p 
1. Bulft. 177. this THE Cour held to be incurable. 


5. Co. - 90. And ſo judgment was given, quod camputet. 
Cro. Jac. 135- 253. 1. Roll. Rep. 335. 3. Zulſt. 204, Allen, 77. 2. Saund. 317, 318, 
3. Lev. 348. 1. Ld, Ray. $4. 480. 2, Ld. Ray. 1241 · But fee the caſe of Pugh v. Duke of 


Leeds, Cowp. 417. to 425. Dougl. 53. note (15). 4. Term Rep. 660. and Powel on Powers, 
438 to 533, where all the caſes upon this ſubjeR are collected. 


Caſe 96. Abraham againſt Cunningham. 


If adminiſtrator FN A SPECIAL VERDICT IN EJECTMENT, the caſe, upon the 
ſell a term, and I pleadings, was thus: Sir David Cunningham, being polleſſed of 
executorappears a term for years, made his will, and therein appointed his ſon, 
and renounces, yet the ſale is void. S. C. 1. Vent. 303- S8. C. 2. Lev. 182. 8. C. 
2. Jones, 72. 8. C. 3. Keb. 725. 8. C. 1. Freem. 445. 8. C. 3. Danv. 350. 6. Co. 18. 
4. Inſt. 336. 1. Leon. go. 135. Moor, 636. Dyer, 160. Hard. 1x1, Show, 407. 1. Ve 
31. 1. Peer. Was. 752. 766, 2. Peer, Was. 308. 3. Peer. Ws. 183. 251. Stra. 412+ 716. 
1. Salk. 36. 30. 311. ; | 
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Nr David Cunningham, to be his executor, and died. Sir David A4 


the executor, in the year 1663, made his will alſo, and therein 


inted David Cunningham his ſon and two others to be his ee 


executors, and died. Thoſe two executors die, and B. a 

takes out adminiſtration cum eee —— and 3 
adminiſtration from the 1665 to ear 1671, in which 
time he made an — of this term to the leſſor of the plaintiff, 
for which he had received a thouſand pounds: and in the year 
1671 the ſurviving executor of Sir David the executor made 
oath in the zrchbithop's court, that he never heard of his teſtator's 
will until then, nor ever ſaw it before, and that he had not meddled 
with the eſtate, nor renounced the executorſhip : then a citation 
goes to ſhew cauſe why the adminiſtration ſhould not be repealed, 


and ſentence was given that it ſhould be revoked. Upon which 


the executor enters, and the leſſor of the . plaintiff entered upon 
bim. 


* SAUNDERS, for the plaintiff, ſaid, that the authorities in the 
Books were ftrong on his ſide, that the firſt adminiſtration was 
well granted. It 1s true, if a man make a will, and adminiſtration 
be granted, and that will be afterwards proved, ſuch adminiſtration 
is void; as in the caſe of Grey/ſbrook v. Foxe. But in this caſe, 
after the death of Sir David Cunningham the executor's teſ- 
tator is dead inteſtate; for to make an executor there muſt be 
firſt the naming of him; then there muſt be ſome concurring act 
of his own to declare his aſſent, that he will take onus executionis 
upon him; for no man can make another executor againſt his 
will: ſo that if after the death of the firſt executor thoſe other 
executors appointed by him had made ſuch a declaration as this 
ſurviving executor hath ſince done, their teſtator had died inteſtate. 
7. Edw. 4. pl. 12, 13. The executor is made by the teſtator, 

the ordinary is empowered by the ſtatute to make the 
adminiſtrator where the perſon dies inteſtate ; ſo that it is plain, 
there cannot be an executor and adminiſtrator both together. If 


de who is made ſo take upon him long after the will to be 


executor, it ſhall make him ſuch by relation from the time of the 
death of the teſtator; but here is no executor, nor ever was. It 
is true, that one was named, but as ſoon as he heard of the will he 
renounced ; and therefore there being no executor in this caſe, 
nothing now can hinder the adminiſtration to be granted cum 
teflamento annexo. If the teftator ſhould die indebted, or have 
debts owing to him, and the executor refuſe probate, and 
renounce his executorſhip, adminiſtration muſt be granted ; for 
lex fingit ubi ſubſiftit æguitas; and the executor having a poſſibi- 
lity to be ſuch, and by his refuſal becoming no executor, why 
ſhould the bare naming of him to be an executor have relation to 
make ſuch adminiſtration void ? ſince it is not the name, but the 
doing of the office, which makes him executor. Dyer, 372. If 
all theſe executors had died after adminiſtration thus committed, 
it cannot be ſaid that they ever were executors. There can be no 

' inconvenience 
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Azzanaz inconvenience that this adminiſtration ſhould be good ; for it i; 
e 5.9 ſhould have their debts, and purchaſors ſhould 
2 ſecure inthe things purchaſed. If the teſtator was indebted, an 
— lie againſt an EXECUTOR de ſon tort for ſuch deb, 
ich executor is altogether as wrongful as the adminiſtrator 
„C148. whom adminiſtration is * committed, and the will afterwany 
: OOO e 
be poſſeſſed of a term for years, and a creditor recoyer 
inft him, that executor ſhall have the term in ſatisfaction of his 
debt; and by the fame reaſon ſhall the adminiſtrator here have 3 
good title to this term which he ſold for the payment of a juſt debt; 
and there is no authority for making ſuch adminiſtration void, 
unleſs it be where the executor proves the will, but never when he 
FENOUNCES. 


But Levinz, on the other fide, faid, that an executor of an 
executor hath all the intereſt which the firſt executor had; ſo 
that being an executor the adminiſtration granted by the ordinary 
is void, and the renunciation afterwards ſhall never make it good; 
and this will appear by the different intereſts which the ordinary 
and the executor have by law.—F1ssT, The ordinary originally 
had nothing to do with the eſtate of the inteſtate ; for bona inteflati 

capi ſolent in manus regis (a). Afterwards two ſtatutes were made 
which eſtabliſh his power; the firſt was, the ſtatute of 1Ye/minſer 
the Firft, cap. 19. and the other was 31. Edi. 3. c. 113 yet no 
power was iven him to di of the goods to his own 
uſe, or to the uſe of any other; he had only a property ſecundun 
d, and not an abſolute and uncontroulable right, in the eſtate. — 
ECONDLY, But the executor hath a right and intereſt given to 
him by law when a will is made, and may releaſe before 1 
If he therefore hath an abſolute right, and the ordinary hath only a 
qualified property, how can he grant the adminiſtration of the 
i oods, which at the ſame time are lawfully veſted in another ? 
Suppoſe the executor ſell ſuch goods to one man, and the admini- 
ſtrator to another, the ſale of one of them muſt be void ; and for 
the faid reaſons, and by the conſtant courſe of the law, it muſt be 
the latter (c). It hath been objected, that here was no executor at 
all, only one named ; or if it be admitted that there was an 
executor, yet his refuſal ſhall relate to the time of the adminiſtra- 
tion committed, and make that good which might not be ſo before. 
But as to that he faid, that here was an executor appointed by 
the will who bad an intereſt, and adminiſtration being granted 
to _—y it is _ ab Ae and _ is once void 
not be any iu uent act. 10. Co. 62. a. (d). 
[1491 — #00 «Alas Ay wa who did this act; for the 
ordinary could not grant adminiſtration where there is an execu- 


(a) Godolph. 59. 10. Mod. 21. (4) 1. Mod. 214. Comyns, 150. 


Jos. 2. Bac. Abr. 405. 2. Vern. 75. 616. Fitzg. 258. Sta 
(5) 5. Co. Middleton's Cafe. 911. 917. 1137. Ld, Ray. 520. 683. 
(c) 2. Anderl. 150. caſe 83. Ld, 661. 1210. 1216. 

Ray. 4.3. 66. 
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tor, and therefore no relation ſhall be to make that good which A 


was once void; but if it had been only veidable, it might have 
been otherwiſe. A relation may be to enable the party to recover 
the goods of the inteſtate, and to puniſh treſpaſſes; as if a man 
die poſſeſſed of goods, and a ſtranger convert them, and afterward 


the time of the death of the inteftate (a); fo that he may maintain 
trover before the ordinary had committed it to him, but it will 
never aid the acts of the parties to avoid them by relation: as if a 
man make a feoffment to a feme covert, and afterwards deviſe 
the fame land, the huſband diſagrees, this ſhall have relation be- 
tween the parties, ſo as the huſband ſhall not be charged in da- 
mages, but it ſhall not make the void deviſe good. 3. Co. 28. b. 
Butler v. Baker, So if a man make a releaſe, and afterwards 
letters of adminiſtration, that ſhall not relate to make his 
releaſe good to bar him, neither ſhall his refuſal of the executorſhip 
do it, becauſe at the time of the releaſe or the refuſal there was 
not any right of action in him ; for that commences in the one 


caſe after adminiſtration, and in the other after the probate of the Godolph. 141, 


will, Notwithſtanding ſuch reiuſal this executor may afterwards 
adminiſter at his pleaſure, and intermeddle with the goods of the 
teſtator ; and if the adminiſtration thould be good alſo, then they 
would have a power over the fame eſtate by two titles at the ſame 
time, which cannot be. The greateit argument which can be 
brought againit this is ab inconvenienti, becauſe it cannot be fafe 
topurchaſe under an adminiſtrator, ſince a will may be concealed 
for a tine, and afterwards the lawful executor therein appointed 
may appear; but this is more proper for the wiſdom of a parliament 
to redreſs than that the law ſhould be altered by a judicial 
determination of the Court. He therefore prayed judgment 
for the defendant. | 

Tux CourT was of opinion, that the ordinary cannot grant 
adminiſtrativn where there is an executor named in the will ; and 
therefore gave judgment for the defendant againſt the vendee of 
this term, 

() 2. Roll. Abr. 399. 


Vor. II. L HILARY 


Ld. Ray. 520. 
SY : — 0 3. Peer, Wms, 
adminiſtration is granted to S. this adminiſtration ſhall relate to 351. 
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Les damnified ſo much) but that he might have the greater opporty, 
TownszxD nity to ſhew himſelf noble in the remitting of them, 


THrrrDLy, and which was the principal reaſon, Becauſe 
damages were exceffive, 20 f 2 


THE Cour delivered their opinions ſeriqtim. And firſt, 


Nox rn, Chief Juſtice, ſaid, In caſes of fines for criminal mat. 
ters, a man is to be fined by MAGNA CHARTA with a ſalvs cen. 
tenement? ſuo ; and no fine is to be impoſed greater than he is able 

to pay; but in civil actions the plaintiff is to recover by way ef 
compenſation for the damages he hath ſuſtained, and the jury are 

the proper judges thereof. This is a civil a&ion brought by the 

plaintiff for words ſpoken of him, which if they are in their own 

nature actionable, the jury ought to conſider the damage which 

the party may ſuſtain ; but if a particular averment of ſpecial da- 

mages make them actionable, then the jury are only to conſider 

ſuch dam as are already ſuſtained, and not ſuch as may happen 

in future, becauſe for ſuch the plaintiff may have a new action. 

He faid, that as a Judge he could not tell what value to ſet upon 

*f 151 ] the“ honour of the plaintiff ; the jury have given four thouſand 
pounds, and therefore he could neither leſſen the ſum or grant a 
new trial, efpecially ſince by the Jaw the jury are judges of the 
damages: and it would be very inconvenient to examine upon 

what account they gave their verdict ; they, having found the de- 

fendant guilty, did believe the witneſſes, and he could not now 
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- make a doubt of their credibility. 
WryxDHAM, 7uftice, accorded in omnibus. 


Dot tee an An- ATKINS, Juſt ice, contra. That a new trial ſhould be granted, 
.nymous Cale, for it is every day's practice; and he remembered the caſe ct 
2 Gonlaſtan v. N bad in the king's bench, where the plaintiff in an 
1 action on the caſe for words for calling of him ban#rupt, recovered 
1 fifteen hundred pounds, and that Court granted a new trial; becauſe 
the damages were exceſſive. The jury in this caſe ought to hare 
reſpect oiily to the damage which the plaintiff ſuſtained, and not 
to do an unaccountable thing that he might have an opportunity 
to ſhew himſelf generoys ; and as the Court ought with one eye 
to look upon the verdict, ſo with the other oy ought to take no- 
tice what is contained in the geclaration, then to conſider 
whether the words and damages bear any proportion; if not, then 
the Court ought to lay their hands upon the verdict: it is true, they 
cannot leflen the damages, but if they are too great the Cour 

may grant a new trial, an en K $7 


Sckoccs, Juſtice, accorded with NorRTH and W yxXDHAM 
that no new trial can be granted in this cauſe. He faid, that he vs 
of counſel with the plaintiff before he was called to the bench, 
and might therefore be ſuppoſed to give Judgment in fayour of 

his former client, being prepofleſſed in the cauſe, or elſe (to ſhev 
kicifelf” more fignally juit) might without conkdering the matter 
- - hin . . 2 * give 


le 
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jre judgment againſt him; but that now he had forgot all former Lor 
1 3 and therefore delivered his ET that if he 2 
had been of the jury he ſhould not have given ſuch a verdict; and 3 _ 
if he had been plaintiff he would not take advantage of it; but 1 
would overcome with forgiveneſs ſuch follies and indifcretions of 
which the defendant had been guilty : but that he did not fit there 
to give advice, but to do juſtice to the people. He did agree Sce Cow 230. 
that where an unequal trial was (as ſuch muſt be where there is 
any practice with the jury), in ſuch caſc it is good reaſon to grant 
anew trial; but no ſuch thing appearing to him in this caſe, a new 
trial could not be granted. Suppoſe the jury hed given a ſcan- [ 152 ] 
dlous verdict for the plaintiff, as a penny damages, he could not 
have obtained a new trial in hopes to increaſe them, neither {hall 
the defendant in hopes to leſſen them. And therefore by the opinion 
of theſe three Juſtices a new trial was not granted. 

MAYNARD, Serjeant, afterwards in this Term moved in arreſt 2 our 2 
of judgmerit, and faid, that this action was grounded upon „ 
ſtatute of 2. Rich. 2. fl 1. ,. 5. which conſiſts of @ preamble re- « wothy man, 
citing the miſchief, and of the enacting part in giving cf a remedy, “ and se 
and that the defendant's caſe was neither within the miſchief or the 5 ogainſt hw 
remedy. This ſtatute doth not create any action by way of parti- .. _ 2 
cular deſign, and if the matter was now res integra, much might e @ ute , 
be ſaid that an action for damages will not lie upon this ſtatute ; 2. Reb. +. ſt. t. 
for the ſtatute of WW:tn:infter the Second appuints that the offender c. 5. de ſcan- 
ſhall ſuffer impriſonment until he produce the author of a falfe dalis magnatum, 
report; and the ſtatute of 2. Rich. 2. it. 1. which recites that of S C. 1. Mod. 
Weſtminſter the Second, gives the ſame punithment, and the action "Ih 
is brought qui tam, fc. and yet the plaintiff only recovers for 4 Roll. Rep. 
bimſclt. t was uſual co puniſh offenders in this kind in THE STAR -s. 
CHAMBER 1 as in the Earl of Northampton's Caje (a], where one Vidian's Ent. 
Gudrick ſaid of him, © He wrote a bock againſt Garnet, and a 72: 
« letter to Bellarmine ;”* intimating, that what he wrote in the "xa 98 136. 
book was not his opinion, but only ad captandum op lum, which p.m. 562. 
was a great diſgrace to him in thoſe days, being as much as to ſay, 12. Co. 134. 
he was a papiſi, But THE SER JEANT would not inſiſt upon that 1. Lev. 148. 
now, ſince it hath been ruled, that where a ſtatute prohibits the 77. 4 
doing of a thing which if done might be p judicial to another, = VE 
in ſuch caſe he may have an action upon that ſtatute for his 1. Mod. 213. 
damages. But the ground on which he argued was, that theſe 3 Bulſt. 2:6. 
words, as ſpoken, are not within the meaning of the act, for they C0. Eli. 1. 68. 


| t. Leon, 336. 
are not actionable; 1. And. — 


Fixsr, Becauſe they are no ſcandal; and words which are ac- e 8 
tionable muſt import a great ſcandal, which no circumſtance or 3 23 IJ 7 
occalion of ſpeaking can excuſe ; and if they be ſcandalous, and Pop. 67. 
capable of any mitigation by the precedent diſcourſe, the pleading 4+ Bac. Abr. 
of that matter will make them not actionable: and for this the 486. 


Lerd CromwelPs Caſe (b) is a plain authority; the words ſpoken 


(9) u. Co. 132. 5 (6) 4 Co. 13: b, 


— 


1 


agoinft 
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of him were, © You like thoſe that maintain ſedition againſt the 
« king's perſon;“ the occaſion of ſpeaking of which was to give 
an account of his favouring the puritan preachers, which was all 
that was intended by the former diſcourſe ; for that lord had ap. 
proved a fermon which was preached “ by a parſon againſt the 
Common Prayer Book, and the defendant having forbid ſuch preach. 
ing, the lord told him that he did not like him, upon which he 
ſpoke thoſe words; fo that the ſubject - matter explained the ſenſe, 
for which reaſon it was adjudged that the action would not lie. 


SECONDLY, The ſcandal for which an action may be brought 
within this ſtatute muſt be falſe ; for that word goes quite through 
the whole act, viz. © falſe news, falſe lies, &c.”* And the word 
here are ſo general, that it cannot appear whether they are true or 
falſe, for there can be no juſtification here, as in caſe where z 
man is charged with a particular crime; my Lord Townſend is not 
charged with any particular act of injuſtice as a ſubject, ner with 
any miſdemeanour as a peer, nor with any offence in an office, 
If therefore in all actions brought upon this ſtatute, the detendart 
may juſtify, and put the matter in iſles to try whether it be true ar 
fall, and in this caſe the defendant can neither juſtify nor traverſe, 
the action for this reaſon will not lie. | 


THIRDLY, That the words are general and of a doubtful ſig - 
nification, it cannot be denied; for to fay © he is an unworthy 
« man” imports no particular crime. * Unworthy“ is a term «<> 
relation, as he is unworthy of my friendſhip, acquaintance, er 
kindred, and fo may be applicable to any-thing ; and a lord may in 
many things be unworthy of a particular man's friendihip; as if he 
promiſe to pay a ſum of money at à day certain, and fail in 
the payment (as it is often ſeen), ſuch is an unworthy man, bet 
that will not bear an action: he is an unworthy man who invites 
another to dinner to affront him; but it will not bear an action to 
fay, that © a lord invited me to a dinner to abuſe me; neither 
will it be actionable to ſay, he is an unworthy man, becauſe ſuch 
inſtances may be given of his unworthineſs which will not bexr 


an action. If my lord had been compared to any baſe and un- 


worthy thing, theſe words might have been actionable ; and that 
was the caſe of the Lord Marquis of Dorcheſter, it being faid of 
him, that tere was no more value in him than in a dog.” 
I ben to fay, A man acts againſt law,” this is no ſcandal, be- 
cauſe every man who breaks a penal law, and ſuffers the penalty, 
is not guilty of any crime. The ſtatute commands the burying 
in woollen, the party buries one of his family in linen; in thus 
he acts againſt the law, but if the penalty is ſatisfied, the law is 
ſo likewiſe. A man who acts againſt law acts againſt reaſon, be- 
cauſe lex of ſumma rati: ; but no inſtance is here given wherein 


he did thus act: it is not faid that he did act againſt law wilfully, 


9 [ 154 } or that ® he uſed to do any-thing againſt law; and ſo cannot be li 


the caſe cf the Duke of Buckingham, who brought an action for 
thele words, viz. © You are wicd to do things againſt law, and 
by « put 
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n put cattle into a caſtle where they cannot be replevied ;” for 


Leas 


* 
there was not only nay, gs” upon him, but a particular Townezns 


inſtance of 2 action lies for words ſpoken of a 


bench, and of a biſhop, as well as of a peer, 2%» Henan, 


. 
ow if a man ſhould ſay, A Judge ated againſt law,” will 


an action lie? becauſe a Judge may do a thing againſt law, 


and yet very juſtly and honeſtly, unleſs all the Judges were infal- 
n and 22 not be ſubject to any e e none will 
deny. So. if a biſhop return the cauſe of his refuſal to admit a 
clerk qua criminaſus, this is a return againſt law, becauſe it is 

3 but if J. S. ſhould ſay, A biſhop acted againſt 


— 
« |aw,” and ſhew that for cauſe, an action would not lie. If 


Lord Tawnſend had commanded his bailiff to make a diſtreſs with- 
out cauſe, that had been acting againſt law and reaſon. 3 
the words to be uncivil, but not actionable; for if ſuch ruc- 
tion ſhould be made, a man muſt talk in print, or otherwiſe not 
ſpeak any - thing of a peer for fear of an action. There are many 
authorities where a peer ſhall not have an action for every trivial 
and light expreſſion ſpoken of him. As to fay of a peer, 4 He 
« keeps none but rogues and raſcals about him like himſelf ;; by 


the opinion of two Juſtices, YELVERTON and FLEMMING, the _ 


action would not lie, becauſe they are words of ſcolding ; and this 
was the caſe of the Earl of Lincoln, Cro. Fac. 196. but the Court 
was divided ; the defendant died, and ſo the writ abated. Ac- 
tions for words have been of late too much extended ; formerly 
there were not above two or three brought in many years; and if 
this ſtatute ſhould be much enlarged, the lords themſelves will be 
prejudiced , thereby by maintaining actions one againſt another. 
Upon this ſtatute of 2. Rich. 2. c. 5. there was no action brought 
till 13. Hen. 7. which was above an hundred years after the mak- 
ing of that law; and the occaſion of making the law was, becauſe 
the Duke of Lanceſter, who was then the firſt prince of the blood, 


took notice that divers were ſo hardy as to ſpeak of him ſeveral 


lying words, 1. Rich. 2. num. 56. and therefore this ſtatute was 
made to puniſh thoſe who deviſed © falſe news, and horrible and 
« falſe lies of any peer, &c. whereby diſcords might ariſe between 


the lords and commons, and great peril and * miſchief to the + 


realm, and quick ſubverſion thereof.” Now from the natural in- 
tent and conſtruction of theſe words in the act, can it be ſuppoſed 
that if one ſhould fay, © ſuch a peer is an unworthy man, that 
the kingdom would be preſently in a flame and turned into a ſtate 


of confuſion and civil war? and to ſay, © that he acts againſt. 


law,“ that the government would thereby be in danger to be 
loſt, and quick ſubverſion would follow? "This "_ be the com- 
mon and ordinary underſtanding of theſe words. If therefore the 
plaintiff by — theſe words was in no hazard, nor any wiſe 
damnified; if he was not touched in his loyalty as a peer, nor in 


danger of his life as a ſubject; if he was not thereby ſubjected to 


any corporal or pecuniary puniſhment, nor charged with any 
breach of oath, nor with a POE miſcarriage in any office Fo 
* "gg | 2% 


[ 155] 


Hilary Term, 28. & 29. Car. 2. In C. B. 

tens the words are ſo general that they import no ſcandal, and are nei- 
Tous ther capable of any juſtification; and laſtly, if they are not ſuch 

pg eas horrible lies as are intended to be puniſhed by the ſtatute z he con. 
cluded for theſe reaſons the action would not lie, and therefore pray- 

ed that the judgment might be arreſted. | 


- Baipwin and BARREL, Serjeants, argued on the fame fide 
for the defendant ; but nothing was mentioned by them which is 
not fully inſiſted on in the argument of MaynaRD, Serjean;, 
for which reaſon I have not reported their arguments, 


But PEMBERTON, Serjeant, who argued for the plaintiff, fai 
that it would conduce much to the — ard 
2. Rich. 2. c. 5. upon which this action of 7 — mag nat un 
was grounded, to confider the occaſion of the making of it. In 
thoſe days the Engliſh were quite of another nature and genius 
from what they are at this time; the conſtitution of this kingdom 
was thefi martial, and given to arms; the very tenures were mil. 
tary, and ſo were the . — as knights ſervice, caftleguard, and 
eſcuage. There were many caſtles of defence in hols” dap in the 
hands of private men; their ſports and paſtimes were ſuch as tilts 
and tournaments; and all their employments were tending to breed 
them up in chivalry. Thoſe who had any dependency upon noble. 
men were enured to bows and arrows, and to fignalize themſelves 
in valdur it was the only way to riches and honour. Arts and ſei- 
ences had not got ſuch ground in the kingdom as now; but the 
commons had almoſt their dependence upon the lords, whoſe power 
* [ 156 ] then was excerdin great, and their practices wereconformable®to 
heir power; wa this is the true reafon why fo few actions were 
formerly brought for ſcandals, becauſs when a man was injured 
by words, he carved out his own remedy by his ſword. There 
are many ſtatutes made againſt riding privately armed, which 
men uſed in thoſe days to repair themſelves of any injury done 
unto them; for they had immediately recourſe to their arms for that 
Purpoſe, and ſeldom or never uſed to bring any actions for da- 
mages. This was their revenge; and having thus made them- 
ſelves judges in their own caſes, it was reaſonable that they ſhould 
do themſelves juſtice with their own weapons: but this revenge 
did not uſually end in priv{ts quarrels ; they took parties, engaged 
their friends, their tenants and ſervants on their ſides, and by ſuch 
means made great factions in tie commonwealth; by reaſon whereof 
the whole kingdom was often in a flame, and the government as 
often in danger of being ſubverted; fo that laws were then made 
gainſt wearing liveries or badges, and againſt riding armed. 
4. Bac. Abr. I his was the miſchief of thoſe times, to prevent which this ſtatute 
** of 7. Rich. 2. c. 1 3. was made; and therefore all provoking and vil- 
| fying words, which were uſed before to exaſperate the peers, and to 
Se r. Pawk, make them betake themf-lves to arms, by the intent of tais act 
F. C. 266, are cl:arly forbidden, which was made chi-fly to prevent ſuch 
conſequences; for it was to no purpoſe to make a law, and there- 
by to give à pcer an action for ſuch words as a common agen 
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might have before the making of the ſtatute, and for which tbe 


Loa 


peer himſelf had a remedy alſo at the common law, and therefore Townsxnm 
needed not the help of this act. If then the deſign of this ſtatute , Hochs, 


was to hinder ſuch practices as aforeſaid, the next thing to be 
conſidered is, what was uſual in thoſe days to raiſe the paiſions of 
peers to that degree; and that will appear to be, not only ſuch things 
as imported a great ſcandal in themſelves, or ſuch for which an 


action lay at the common law, but even ſuch things as favoured af 


race with the commons, for hereby they took occaſion of 
ocation and revenge. It is true, very few actions were 
ght upon this ſtatute in ſome conſiderable time after it was 
made; for though ſuch practices were thereby prohibited, the lords 


40 contempt of their perſons, and ſuch as brought them into 
di 


% 


did not preſently apply themſelves to tha remedy therein given, 


but continued the military way of revenge to which they had been 


accuſtomed. * As to THE FIRST OBJECTION that hath been # 


made, he gave no anſwer to it, becauſe it was not much inſiſted 
upon on the other fide, whether an action would he upon this 
ſtatute ; for the very words of it are ſufficient ground for an action 
andit is very well known, that where-ever an act prohibits an evil 
thing, the perſon againſt whom ſuch thing is done may maintain an 


[ 157] 


action. This ſtatute conſiſts of two parts. The firſt is prohibitory, vide ante, 


viz. « that no man ſhall do ſo, &c.” Then comes the additional 
clauſe, and faith, © that if he do, he ſhall incur ſuch penalty.“ 
It is on the firſt part that this action is grounded; and fo it was in 
the Earl of Northampton's Caſe, in that Report which goes under 
the name of the Lord Cotes Twelfth Report, where by the reſolu- 
tion of all the Judges in England, except FLEMING who was 
abſent, it was adjudged, that it was not neceſlary that any 
particular crime ſhould be fixed on the plaintiff, or any offence 
for which he might be indicted. So are the authorities in all the 
caſes relating to this action: in the Lord CromwelPs Caſe (a) for 
theſe words, «© You like thoſe who maintain ſedition:“ in the 
Lord of Lincoln's Caſe, My lord is a baſe earl, and a paltry 
* and keepeth none but rogues and raſcals like himſelf: 
in the Duke of Buckingham's oy « He has no more conſcience 
than a dog: in the Lord Marguis of Dorcheſter's Caſe (b), 
« He is no more to be valued than the black dog which lies there: 
all which words were held actionable, and yet they touch not the 
perſons in any-thing concerning the. government, or charge them 


with any crime but in point of dignity or honour ; and they were 


all vilifying words, and might give occaſion of revenge. ſo 
are the words for which this action is brought; they are rude, 
uncivil, and ill- natured. Unworthy” is as much as to ſay baſe 
and ignoble, a contemptible perſon, and a man of neither honour 


nor merit. And thus to ſpeak of a nobleman is a reflection upon 


the king, who is the fountain of honour, that gives it to ſuch 
perſons who are (in his judgment) deſerving, by which they are 

9 * Cro. Jac. 196. 1269. affirmed on a writ of error to the 
(5) Hilary Term, 16. Car. 2, Roll kiog's beh. 
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made capable of adviſing him in parliament ; and it would be 
difhonourable to call unworthy men thither, It is likewiſe 3 


diſhonour of all dignities, both of king, lords, and commons, and 
thereby diſcords may ariſe between the two houſes, which is the 


*f 158 ] miſchief intended to be remedied by this act. Then the fol. 


lowing words are as ſcandalous ; for to ſay “ a man acts agai 
« law and reafon” imports ſeveral ſuch acts done. A man is not 
denominated to be unworthy by doing of one ſingle act; for in 
theſe words more is implied than to fay, 4 he hath done an un- 
* worthy thing; for the words ſeem to relate to the office which 
the plaintiff had in the country, as lord heutenant, which is an 
office of great honour ; and can any-thing tend to cauſe more 


- diſcord and diſturbance in the kingdom than to fa — 
and 


officer, that © he acts according to the dictates of his wi 

« pleaſure ? the conſequence of which is, that he will be rather 
ſcorned than obeyed. It hath been objected, that the words are 
general, and charge him not with any act. But the ſcandal is the 
greater; for it is not ſo bad to fay, © a man did fuch a particular 


. _ « thing againſt law and reaſon,” as to fay, „he acts againſt kw,” 


which is as much as to ſay, his conſtant courſe and practice is ſuch: 
and to ſay that the words might be meant of breaking a penal law, 
that is a foreign conſtruction; for the plain ſenſe is, he acts againſt 
the known laws of the kingdom, and his practice and deſigns are 
o to do, for he will be guided neither by law nor reaſon. 
It is alſo objected, that the ſcandal muſt be falſe: but whether 
true or not there can be no juſtification here, becauſe they are ſo 

that they cannot be put in iſſue. We anſwer, He agreed 
that no action would lie upon this ſtature if the words were true; 


dut in ſome cafes the divulging of a ſcandal was an offence at the 


common law. Now to argue (as on the other fide), that the 
defendant cannot juſtify, and therefore an action will not lie, is a 
falſe conſequence ; becauſe words may be ſcandalous and deroga- 
tory to the dignity of a peer, and yet the ſubject · matter may not be 
put in iſſue. He agreed alſo, that occaſional circumſtances may 
extenuate and excuſe the words, though ill in themfelves ; but this 
cannot be applied to the caſe in queſtion, becauſe the words were 
not mitigated. The defendant pleaded not gnilty, and inſiſted on 
his innocence; the jury have found him guziity, which is an 
aggravation of his crime: if ke would have extenuated them by 
any occaſion upon which they were ſpoken, he ſhould have pleaded 


it ſpecially or offered it in evidence, neither of which was done. 


[159 


This act is to be taken favourably for him againſt whom 
the words are ſpoken, becauſe it is to prevent great miſchiefs 
which may fell out in the kingdom by rude and uncivil dif- 
-ccurſes'; and in ſuch cafes it is uſual for courts rather to 
* enlarge the remedy than to admit of any extenuation. For theſe 
reaſons be prayed that the plaintiff might have dis judgment. 
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| It was a ed b CaLTHROP reant, on the ſame and 
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Aſterwards this Term ALL THE Jopcns argued an G W. IE. 


feriatim at the bench. And firſt, 

ScroGGs, Fuſlice, ſaid, That the greatneſs of the da 
given ſhould not prevail with him, either on the one fide or the 
other. At the common law no action would lie for ſuch mad 
though ſpoken of a peer, for ſuch ations were not formerly my 
countenanced ; but now fince a remedy is given by the flatute, 
words ſhould not be conftrued either in a rigid or mild ſenſe, but 
according to the genuine and natural meaning, and EY 
the common underſtanding of all men. At the bar the ſtrained 
ſenſe of the plaintiff is, - theſe words import * he is no man 
« of honour; and for the defendant, that they import no ſcandal ; 
and that no more was meant by them but what may be ſaid of 
every man. It is true, in reſpe& of God Almighty we are all 
unworthy, but the ſubſequent clauſe explains what unworthineſs 
the defendant intended, for he infers him to be unworthy becauſe 
he acts againſt law and reaſon. Now whether the words thus ex- 
plained ww crime on the plaintiff, is next to be conſidered 
and he was of opinion that they did fix a crime upon him; for to 
ſay, „He is an unworthy man,” is as much as to ſay, © He is a 
« vicious perſon,” and 1s the ſame as to call him a corrupt man, 
which in the caſe of a peer is actionable; for general words are 
ſufficient to ſupport ſuch an action, though not for a common 


perſon. To fay « a man acts againſt law and reaſon,” is no 


crime, if he do it ignorantly z and therefore if he had ſaid, 
lord was a weak man, for he acts againſt law and reaſon,” fi 
words had not been actionable; but theſe words as ſpoken do not 
relate to his underſtanding, but to his morals; they relate to him 
alſo as a peer, though the contrary has been objected, that the 

relate to him only as a man, which is too nice — ; 2 
to diſtinguiſh between a man and his peerage, is like the diſtine- 
tion between the perſon of the king and his authority, which 
hath been often exploded ; the words affect him in all qualities 
aud all relations. It has been alſo objected, that the words ate 
too general, and like the caſe of the biſhop's return that a man 
is & crimingſus, which is not good: but though they are general 
in the caſe of a peer, they are actionable; for to ſay of a biſhop 
that & he is a wicked man,“ theſe are as general words, and yet 
an action will lie. It has been alſo objected, that general words 
cannot be juſtified ; but he was of another opinion; as if the 
plaintiff, who was lord lieutenant of the county, had laid an un- 


[ 160] 


equal charge upon a man, who, upon complaint made to him, or- 


dered ſuch charge to ſtand, and that his will in ſuch caſe ſhould 


be a law; if the perſon ſhould thereupon ſay, that © the lord had 


done unworthily, and both againſt law and reaſon ;” thoſe words 


might have been juſtified, by ſhewing the ſpecial matter, either 


in pleading or evidence. It is too late now to examine whether 
1. | 5 


mY k 


Hilary Term, 28. & 29. Car. 2. In C. B. 


Les an action will lie upon this ſtatute; that muſt be taken for 
Tone and therefore was not much inſiſted on by thoſe who argued 
p ens. the defendant ; for the authorities are very plain, that ſuch Ad 
; have been allowed upon this ſtatute. The words, as here laid to 
be ſpoken, are not ſo bad as the defendant might ſpeak, but they 
are fo bad that an action will lie for them; and though they are 
general, yet many caſes might be put of general words which im- 
a crime, and were adjudged actionable. The Earl of Leica 
ter : Caſe, He is an oppreſſor:“ the Lord Winchefter's Caſe, 
« He kept me in. priſon till T gave him a releaſe :”” theſe words 
were held actionable, becauſe the plain inference from them is, 
that they were oppreſſors. The Lord Abergavenny's Caſe, “ He 
& ſent for me and put me into Little Eaſe;“ it might be pre- 
ſumed, that that lord was a juſtice of peace, as moſt peers are in 
their counties, and that what he did was by colour of his autho- 
rity. So are all the caſes cited by thoſe who argued for the plaintiff, 
in ſome of which the words were ſtrained to import a crime, and 
adjudged aQtionable ; eſpecially in the caſe of the, Lord Mar- 
guis of Dorcheſter, © He is to be valued no more than a dog,“ 
which are leſs flanderous words than thoſe at the bar, becauſe the 
is more direct and poſitive, It appears by all theſe caſes, 
that the Judges have always conſtrued in favour of theſe actions; 
and this has done, in all probability, to prevent thoſe dangers 
that otherwiſe might enſue if the lords ſhould take revenge tem- 
| Telves. For theſe reaſons he held the action will lie. 


* [ 161 ] »Arxrxs, Juſfice, contra. This is not a common action upon 
the caſe, but an action founded upon the ſtatute of the 2 Rich. a. 
upon the conſtruction whereof the reſolution of this caſe will de- 

whether, the action will lie or not. And as to that he con- 

— Fin ST, The occaſion.—Skcovp lr, The fcope.— 

4- Bae. Abr. TRR DñIY, The parts of the ftatute.—Firs „ The occaſion of 
. it is mentioned in Cotton s Abridgment of the Records of the Tower 
. (6): At the ſummoning of this parliament, the Biſhop of St. 
David's declared the cauſes of their meeting, and told both the 
houſes of the miſchiefs that had happened by divers ſlanderous per- 
ſons, and ſowers of diſcord, which he ſaid were dogs that eat raw 

Aeſh ; the meaning of which was, that they devoured and eat one 

another; to prevent which the biſhop deſired a „ and his 
requeſt ſeemed to be the occaſion of making this law ; for ex malis 
moribus bong naſcuntur leges.—SE.coxDLY, The ſcope of the act 
was to reſtrain unruly tongues from raifing falſe reports, . and tell- 
ing ſtories and lies of the peers and great officers of the kingdom; 
ſo that the deſign of the act was to prevent thoſe imminent dan- 
gers which might ariſe and be occaſioned by ſuch falſe flanders.— 
Tump, I hen the parts of the — vi. recitiug the 
offence and the miſchief, then mentioning the ill effects, and ap- 
inting of a penalty. From whence he obſerved, FIR s, That 
— was no new offence made or declared; for nothing was pro- 
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hibited by this ſtatute, but what was ſo at the common law before. + Lozw _ 
The offences to be puniſhed by this act are mala in ſe, and thoſe Tonus 
are offences againſt the moral law; they muſt be ſuch in their na- Ds: 
ture, as bearing of falſe witneſs ; and theſe are offences againſt a a 
common perſon, which he admitted to be apgravited by the emi» - * 
nency of the perſon againſt whom they were ſpoke : but every un- 
civil word, or rude expreſſion, ſpoken even of a great man, will 
not bear an action; and therefore an action will not He upon this 
ſtatute for every falſe lie, but it muſt be horrible as well as falſe, 
and ſuch as were puniſhable in the high commiſſion court, which 
were enormous crimes, 12. Cz. 43. By this deſcription of the of- 
fences, and the conſequences and effets thereof, he ſaid he could = 
better judge whether the words were aftionable or not; and he + [ 162 } 
was of opinion, that the ſtatute did not extend to words of a ſmall 
and trivial nature, nor to all words which were actionable, but 
only to ſuch which were of a greater magnitude, fuch by which 
diſcord might ariſe between the lords and commons, to the great 

il of the realm, and ſuch which were great flanders, and hor- 
rible lies; which are words purpoſely put into this ſtatute, for the 
ageravation and diſtinQion of the crime; and therefore ſuch words 
which are actionable at the common law may not be fo within 
this ſtatute, becauſe not horrible great ſcandals. He did not deny 
but that theſe were indecent and uncivil words, and very ill applied 
to that honourable perſon of whom they were ſpoken, but nobody 
could think that they were horrible great ſlanders, or that an 
debate might ariſe between the lords and commons by reaſon ſuc 
words were ſpoken of this peer, or that it ſhould tend to the great 
peril of the kingdom and the quick deſtruction thereof. Such as 
theſe were not likely to be the effects and conſequences of theſe 
words, and therefore could not be within the meaning of the act, 
becauſe they do not agree with the deſcription given in it. 
SeconDLY, Here is no new puniſhment inflited onthe offender ; 
for at the common law any perſon for ſuch offences as herein are 
deſcribed might have been fined and impriſoned, either upon 
indictment or information brought againſt him; and no other 
puniſhment is giyen here but impriſonment. Even at the common 
law ſcandal of a peer might be puniſhed. by pillory and loſs of ears. 
5- Co, 125. de libellis fameſis. . 12. Co. 37. 9. C. 59. Lamb's 
Caſe, So that it appears this was an offenge at the common law, 
but aggravated now becauſe a gainſt an act of parliament, which is 
a poſitive law, much like a proclamation which is ſet forth to 
enforce the execution of a law, by which the offence is afterwards. 
greater. He did. agree, that an action would lie upon this ſtatute,. . - 
though there were no expreſs words to give it to a peer; becauſe 
where there is a prohibition, - and a wrong and damage arifes to 
the party by doing the thing prohibited, in ſuch caſe the common 
law doth intitle the party to an action. 10. Co, 7 12. C. 100. 
103. And ſuch was the reſolution in the Earl of Northampton's 
Caje, upon conſtruction of the law as incident to the ſtatute; 
and as the offence is greater becauſe of the act, and as the 2 
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ters will lie upon the ſtatute, ſo the party injured may ſue in a gui t 
Torn, which he could not have done before the gr 1 hi. 
De. Hades, THIRDLY, * But that ſuch words as theſe were not actionable at 
N the common law, much leſs by the ſtatute; for the deſendant 

{ 163 ] ſpoke only his judgment and opinion, and doth not directiy charge 

the plaintiff with anything: and might well be reſembled to ſuch 
caſes as are in 1. Roll. Abr. 57. P which is a little more 
ſolemn, becauſe adjudged upon a ſpecial verdict: the words were 
ſpoken of a juſtice of peace, © Thou art a blood-ſucker, and nat 
« fit to live in a commonwealth.” Theſe were held not actionable, 
becauſe they neither relate to his office, nor fix any crime upon 
him. Fol. 43. in the fame book, I hou deſerveſt to be hanged,” 
not ationable, becauſe it was only his opinion. So where the 
words are general, without any particular circumſtances, they 
make no impreſſion and gain no credit; and therefore in 1. Roll, 
Ar. 107. pl. 43. © You are no true ſubject to the king,” the 
action would not lie (a). In this caſc it is faid, the plaintiff 
Acts againſt law, which doth not imply a habit in him ſo to 
do; and when words may as well be taken in a mild as in a 
ſevere ſenſe, the rule is, quid in mitiori ſenſu accipienda _ 
Now theſe. words are capable of ſuch a favourable con ion; 
for no more was faid of the plaintiff than what in ſome ſenſe 
may be ſaid of 17 4 whatſoever ; for, Who can boaſt 
of his innocency ? keeps cloſe in all his actions to law and 
reaſon? and to ſay © a man acts againſt both” may imply, that he 
from thoſe rules in ſome particular caſes, where it was the 
error of his judgment only. the Duke of Buckinghan': 
Caſe (b), & You are uſed to do things againſt law,” and mentions 
a particular fact; there indeed, becauſe of uſage of the ill practice, 
it was held that an action lies; but if he had been charged for 
doing a thing againſt law but once, an action would not lie, 

He then obſerved how the caſes which have been adjudged upon 
this ſtatute agree with the rules he had inſiſted on in his argument, 
which caſes have not been many, and thoſe too of late times 
in reſpect of the antiquity of the act, which was made almoſt 
three hundred years fince, viz. in the year 1379; and for one 
hundred and twenty years after no action was brought: the firſt 
that is reported was 13. Hen. 7. Keitway, 26. : fo that we have 
no contemporanea expoſitio of the ſtatute to guide an opinion, 
which would be à great help in this caſe, becauſe they who make 
be © polleed frown the fume Hſe, dich io the beſt expicon 

# { 164 Ide“ coll atute i ich is ſition, 

[ 164 ] + the rule is given in Binkenfs Caſs (c). 22 

be next in time is the Duke of Buckingham's Caſe (d), 
Jou have no more conſcience than a dog: and in the ſame 
(el See alſo Eaton wv. Ayloff, Cro. (H 8. co. . 13. Hen. 7, 


- Ln. , (4) 4 Hen. 8. Crompton's erl. 
(5, r. Shep. Abr. 28. diQtion of- Courts, page 13. 


TY 


Hilary Term, 28. & 29. Car. 2. In C. B. 


(a), & You care not how you come by goods :* in both Leas 
which caſes the words charge the plaintiff with particular matter, Tewnense 
and give a narrative of ſomething of a, falſe ſtory, and do not —_—_— 
barely reſt upon an opinion. In the caſe of the Biſbop of Nor- 
wich (6), theſe words, 4 You have writ to me that which is 
« againſt the word of God, and to the maintenance of ſuper- 
« ſtition, were held actionable, becauſe they refer to his 2 
and greatly defame him, and yet he had but five hundred marks 
s. In the caſe of Lord Mordant v. Bridges (c), «© My Lord 
« Mordant did know that Prude robbed Shotbolt, and bid me 
« compound with Shotboit for the ſame, and ſaid he would ſet 
« me ſatisfied for the ſame, though it coſt him an hundred pounds; 
« which I did for him being my maſter, otherwiſe the evidence 
« ] could have given would have hanged Prude ;”” theſe words 
were held actionable, and one thouſand pounds damages given: 
and in all the other cafes which have been mentioned upon this 
ſtatute, and where judgment was given for the plaintiff, the 
words always charge him with ſome particular fact, and are po- 
ſitive and certain; but where they are doubtful and general, and 
. the opinion of the defendant, they are not actionable. 
he * the caſe at bar ncither relate to the plaintiff as a 
peer or a lord lieutenant, and charge him with no particular 
crime ; ſo that from the authority of all theſe caſes he grounded 
his opinion, that the action would not lie: and he ſaid, if laws 
ſhould be expounded to. rack people for words, inſtead of re- 
medying one miſchicf many would be introduced, for in ſuch caſe 
they would be made ſnares, for men. The law doth bear with the 
infirmities of men, as religion, honour, and virtue doth in other 
caſes; and amongſt all the excellent qualities which adorn the 
nobility of this nation, none doth ſo much as forgiving of injuries. 
SoLOoMON faith, that © it is the honour of a man to paſs by an 
« infirmity; which if the plaintiff ſhould refuſe, yet the defen- 
dant (if he thinks the damages exceſſive) is not without his re- 
medy by attaint ; ance we * 1 5 J 
t againſt a jury for giving ſixty pou es. * Hefar-*[ x 
ther faid, Lhe he hub not find that any judgment had been either [ 295 
reverſed or arreſted upon this ftatute, and therefore it was fit that 
the law ſhould be ſettled by ſome rule, becauſe it is a wretched 
condition for people to live under ſuch circumſtances as not to 
know how to demean themſelves towards a peer : and fince no li- 
mits have been hitherto preſcribed, it is fit there ſhould be ſome 
now; and that the Court ſhould go by the fame rules in the cafe 
of a peer as in that of a common perſon, that is, not to conſtrue 
28 — without ſome 2 — upon 
intift, or u he alledge ſpecial damages, For rea- 
. rr 40 


«) Lord „ Cart» (4) Cro, Elz. 1. 
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er - WyNDHAM, Juſfice, accorded with ScroGcs ; and Noxrz, 
Tonne Ghief Fuftice, agreed with them in the ſame opinion. His argu- 
— 2 ment was thus: FirsT, He ſaid, that he did not wonder that the 
defendant made his cafe fo ſolemn, being loaded with fo great da- 
mages; but that his opinion ſhould not —— that or with 
any rules but thoſe of law, becauſe this did not concern the plain- 
tiff alone, but was the caſe of all the nobility of England; but let 
it be never fo „and the conveniences or inconveniences 
never fo great, he would not upon any ſuch confiderations alter 
the law. He faid, that no action would he upon this ſtatute which 
would not lie at the common law; for where a ftatute prohibits a 
thing generally, and no particular man is concerned, an offence 
againſt ſuch a law is puniſhable by inditment ; but where there 
is a particular damage to any perſon by doing the thing prohi- 
bited, there an action will lie upon the ſtatute, and fo it will at 
the common law: the words therefore which are actionable 
upon this ſtatute are ſo at the common law. This ſtatute ex- 
tends only to peers or other great officers: now every peer, as 
ſuch, is a great officer; he has an office of great dignity ; he is to 
ſupport the king by his advice, os which he is made capable by the 
great eminency + his reputation; and therefore all words which 
reflect upon him as he is the king's counſellor, or as he is a man 
of honour and dignity, are actionable at the common law. In 
the ordinary caſcs of officers, it is not neceſſary to ſay that the 
words were ſpoken relating to his office; as to fay of a lawyer 
that 4 he is a fot,” or “ an ignoramus; or of a tradeſman, 
[ 166 Þ® he is a® bankrupt,” the action lies, though the words were not 
| — 2 — a lawyer or a tradeſman. He did not think 
t Judges were to teach men by what rules to walk other than 
what did relate to the particular matter before them, all other 
things are gratis dia; neither would he allow that diſtinction, 
| that an action would not lie where a man ſpoke only his opinion; 
. -for if that ſhould be admitted, it would be very eaſy to ſcandalize 
any man; as I think ſuch a Judge is corrupt,” or I am of 
«" opinion that ſuch a privy councillor is a traitor ;”” and can 
man doubt whether theſe or ſuch like words are actionable or not, 
becauſe ſpoken only in the ſenſe of the perſon ? It is true, in ſome 
caſes, where a man ſpeaks his own particular diſeſteem, an action 
will not lie; as if I fay, © I care not for ſuch a lord ;” but that 
differs much where a man ſpeaks his opinion with reference to a 
crime ; for opinions will be ſpread, and will have an implicit faith, 
and becauſe one man believes it another will ; and it is upon this 
ground that all the caſes which have been ſince the ſtatute are 
juſtiſied; and ſo was the late caſe of * the Marquis of Dorcheſter (a), 
* He is no more tobe valued than the black dog which lies there,” 
which were words of diſeſteem, and only the opinion of the 
defendant ; in which caſe judgment was affirmed in a writ of 


> (a) 1. Sid, 233. 
| Ir 
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Ir IT BE OBJECTED, to what purpoſe this ſtatute was made, if no In an action of 
action lies upon it but what lay at the common law; I ANS ER, 8 the 
the plaintiff now, upon the ſtatute, muſt proſecute tam pro domino not julie. 
rige quam pro ſeipſo, which he could not do at the common law. 

And it has been held in the ſtar-chamber, that if a ſcandalum mag- paph 67. 
natum be brought upon this ſtatute the defendant cannot juſtify, La. Ray. 379. 
decauſe it is brought qui tam, &c. and the king is concerned; 4. Bac. Abt. 
but the defendant may explain the words, and tell the occaſion of 408. 
ſpeaking of them: if they are true muſt not be publiſhed, 

becauſe the ſtatute was to prevent di 


Ir is OBJECTED, that theſe words carry in them no diſeſteem, I 
anſwer, that according toa common underſtanding they are words of\ 
diſreſpe& and of great diſeſteem ; for it is as much as to ſay, that 
the plaintiff is a man of no honour ; that he is one who lives after his 
own will, and fo is not fit to be employed under the king If any 
precedent diſcourſe had qualified the ſpeaking theſe words, it ought 
to have been ſhewn by the defendant, which is not done. And F | 
therefore he concluded that the words, * notwithſtanding what was [ 1 
objected, were actionable. . 30 | C2273 
And ſo by the opinion of him, Wyxpran and ScroGos, 


Fuſtices, judgment was given for the plaintiff. 
ATKINS, Fuftice, of a contrary opinion. | 
Anonymous. _ 98. 
N AcTION OF ASSAULT, BATTERY, WOUNDING, AND A ſervant may 


| FALSE IMPRISONMENT FOR AN HOUR, was brought againſt juftif the hing 
ing of his fellows 


the defendant, who pleads guoad venire vi et armit not guilty  ; : 
and as to the impriſonment, he juſtified as ſervant to THE = 969-4, ho Be OY 
attending upon him at the time of THE ASSIZE, from whom he venticle, or an 
received a command to bring the plaintiff (being another of the lchovſe, by the. 
ſheriff's ſervants) from the conventicle; where finding of him, command of his 
he (to wit the defendant) did molliter manus imponere upon the I 
plaintiff, and brought him before his maſter, que ęſt eadem tranſ- — ooo ency 
greſſa. To this the plaintiff demurred, 14. Ray. 62. 
|  FinsT, Becauſe the ſubſtance of the juſtification is not good; 1. $1, Com. 
for the ſervant could not thus juſtify, gh his maſter might; 46. | 
for the lord may beat his villein without a cauſe, but if he com- 3. Bac. Abr. 
mand another to do it, an action of battery lies againſt him, 567. : 
2. Hen. 4. pl. 4 | 
SECONDLY, But though this might have been good, if well Intreſpaſs of at. 
pleaded, yet it is not good as pl here; for the defendant faith fault, battery, 
venire vi et arms not guilty, but ſaith nothing of the wound- yr 4 
ings which eannot be juſtified ; and therefore — is not — _— . 
— or this reaſon it was clearly reſolved that the plea was i muſt anſwer the 
OA ö ; whole charge. 
Poſt, 277, L. Mod. 120. 218. 330. 


Vol. II. | M ö But 
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Anonywors, But THE CouRT inclined that the ſubfance of the plea was 
1 well enough. IRB CHIET Jus rick and Scxogos, Fuſtice, 
were of opinion, that a man may as well ſend for his ſervant from a 
conventicle as from an alehouſe, and may keep him from oing to 
either of thoſe places: and THE Culgr Pee faid, that he once 
knew it to be part of CPE ei that the wife ſhould 
have leave to go to a conventicle. . 
An amendment Rut in this caſe leave was given to amend the plea, and put in 
allowed * I quoad vulnerationem not guilty: and IT 2 HELD, that 
8 the parties had joined in demurrer, yet the defendant might have 
fore * - x 
> — liberty to amend before judgment given. ict Acai 
Cop. 407. 431+ Turner's Cafe, ante, 144. and the caſes there cited. | 


*ſ 168 ] | 

Caſe 99. Singleton againſt Bawtree, Executor. 
In aſumpfit SSUMPSIT againſt the defendant as executor, who pleads, that 
rr the will, 


„ n . and took upon him the execution thereof, and adminiſtered the 
Lt, that the goods and chattels of the teſtator ; and ſo concludes in a 
teftator made ef petit judicium de brevi, with an averment that 7. S. ſuperfles t 
another _ in plend vitd exifitt. ka ES 
proved the will, To this plea the plaintiff demurred, Becauſe the defendant ought 
_ 3 to have traverſed . noc Fs was 28 my 
- © tered as executor 3 ſo are a pleadings, 9. 9. 
matt were 4. Hen. 7. pl. 13. 7. Han. ö. . 2. Ws 
chat the defen- l 322 5 
But PEunxRR Torx, Serjeant, for the defendant, ſaid, That there 
> 4 EN? is a difference when be of 4 — are granted in caſe 
Ante, 60. the party die inteſtate, and when a man makes a will and therein 
Gro. Eli. 287 appoints an executor, for in that caſe the executor comes in im- 
Cro. Jac. 221. mediately from the death of the teſtator; but when a man dies in- 
$. Mod. 31. teſtate, the ordinary hath an intereſt in the goods, and therefore 
306. he who takes them is EXECUTOR de ſon tort, and may be charged 
15. 5 1b. as ſuch; but it is otherwiſe generally, where there is a will, and a 
12. Wed. . rightful executor who proveth the fame, for he may bring 2 
Comyns, x56. trover againſt the party for taking of the teſtator's 
247 392: 582. he never had the actual poſſeſſion of them (a); therefore 
3 3. faking in ſuch caſe will not make a man ExEcuToR de ſon tort, 
$24. " becauſe there is another lawful executor. But it is true, that if 
4 Bac. Abr. there be a ſpecial adminiftration it is otherwiſe ; as if a ſt 
79, 71. doth take upon him to pay debts or legacies, or to uſe the inteſtate's 
> +=. goods, ſuch an expreſs adminiſtration will make him ExzcuToR 
de fon tort, and liable, as in Read's Caſe, 5. Co. 33. So in this caſe 
the defendant pleads, that J. S. was executor, which primã facie 
__ ._ diſcharges him ; for to make him chargeable the plaintiff ought in 
his repl ion to ſet forth the ſpecial adminiftration, that though 
there was an executor, yet before he aſſumed the execution or 


(a) Savil, 133. Cro. Elz. 377. Latch. 414. 
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pres the will the defendant firſt took the „by which he Swot tro 
ame executor of his own wrong, and ſo to have brought 7 
himſelf within this diſtinction (which was the truth of this caſe) an. 
and that would have put the matter out of diſpute; which not 

being done, he held the plea to be good; and ſo prayed judgment 

for the defendant. 


Tux Coun were of opinion, that primd faciethis was a good * [ 16g J 
plea; for where a man r gon avoids, he need not traverſe (a); 
and here the defendant avoided his being chargeable as 
' EXECUTOR de ſon tort, by . that there was a rightful executor 
who had adminiſtered the tor's whole eſtate. But the ſurmiſe 
of the plaintiff and the plea of the defendant being both in the 
affirmative, no iſſue can be joined thereon (); and therefore the 
defendant ought to have traverſed that he was executor, or ever 
adminiſtered as executor; the rather, becauſe his plea gives no 
full anſwer to the charge in the declaration, being charged as 
executor, who pleads that another was executor ; and theſe 
matters might be true, and yet the defendant liable as EXECUTOR 
de ſon tort, which nocwttiflanding iniquum non eft præſumendum) 
may be well intended here. | | 


And fo judgment was given againſt the defendant, that this was 
no good plea. 


(a) 2. Saund, 28. (b} Cro. Jac. 579. 1. Sid. 341. 2. Saund. 338. 


Adams againſt Adams. _ 100 


DEBT UPON-BOND TO PERFORM AN AWARD, ſo that it be Ona ſubmiffion, 
made before or upon the twenty-ſecond day of December, ſo that theaward , 
or to chooſe an umpire —The defendant pleads, no award made.— ?* made on or 


The plaintiff replies, and ſets forth an award, and afligns a breach. 455, f hat e 
— The defendant demurs, f arbitrators may 


Fixsr, That here is no good award, becauſe the arbitrators 2 
were to make it before or upon the twenty- ſecond day of December, an umpire after 
and, if they could not agree, to chooſe an umpire. Now the award the day named, 
ſet forth in the replication was made by an umpire choſen after s. c. Danv. 538. 
the twenty-ſecond day of December, which the arbitrators had not 1 Roll. Abr. 
power by the ſubmiſſion to chooſe, —Sed non allocatur: becauſe —.— 
they might have made. their award upon the twenty ſecond day of _ 4 ape 
December, and therefore could not chooſe an umpire till atter- 2. Vent. 114. 
wards ; for their power was only determined as to the making an 5. Mod. 457. 


award. 1. Salk, 72. 
3 Burr, 1474. 


1. Com. Dig. 29x, Kyd on Awards, 54. 


SeconDLY, Becauſe the umpire recites, that the parties ſub- A miſ recital in 
mitting had bound themſelves to ſtand to his award, which is not Kat, —_ 2 
true. Sed non allocatur; becauſe it is but recital. 

ol Poſt. 309. 227. Kyd on Awards, 160. 


M 2 | THIRDLY 
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Anaward topy TRI DI, The award is, That the defendant ſhould pay the 
twoſums atdif- plaintiff two ſums at ſeveral times, and that ſeveral releaſes ſhall 
en be given preſently, and ſo the bond and the money would be 
nn 1 diſcharged ; and for that reaſon the 2 the releaſe was 

releaſe immedi- void againſt the plaintiff, and by conſequence there is nothing on 
ately, is bad. * his fide to be done, —And THE CouRT were all of opinion, that 
N 170 ] for this laſt reaſon the award was not good. 


3. Lev. 188. Bal wir, Serjeant, who was of counſel for, the plaintiff, ſaid, 
413- that it was an exception which he could not anſwer if true; but 
Sk. 14. de faid, that the award was, not that releaſes ſhould be given 
1. Ba. Ab. 140. preſently, but, that the money ſhould be paid and releaſes given ; 
Ld. Ray. 963- by which it appears, by the very method and order of the award, 
Kydon Awards, that the general releaſes were not to be given till after the money 


161 


1. Com. Dig. Paid. And that being the caſe THE Cover were clear of 1 


385. that it war well enough : and fo judgment was given for the 
plaintiff. | 
| Caſe 101. Brook againſt Sir William Turner. 


A wiſe, by the PROHIBITION TO THE SPIRITUAL COURT to prove the will 
content of her I of Philippa Brooks, by Sir William Turner her executor. 


make an ap A trial at the bar was had, in which the caſe was thus: 
pointment in the * 4 | — 2 0 
nature of a will. James Phillips, by will in writing dated 24. April 1671, inter 
$50.0. Mend: 12 ve to Philop, for life, in lieu and full of her dower, "al his 


ns: es in Three Crown Court in Southwark, purchaſed by him of 
S. C. 3. Keb. one Ar. Keeling ; another houſe in Southwark, 9 of one 
624. Mr. Bowes ; and all his: houſes in New Fiſh Street, Pudding 


Abr. Eq. 66. Lane, Botolphb Lane, Beer Lane, Duxford Lane, and Dowgate, 
* Landon; and died. Afterwards, there being a treaty of marriage 
OR # between the plaintiff Afr. Brooks and Philippa Phillips, it was 
_ Comyns, 67. agreed, that all the ſaid houſes and rents, and profits thereof, 
1. Mod. 221+ ard all debts, ready money, jewels, and other real and perſonal 
eſtate whatſoever, or- wherein Philippa, or any in truſt for her, 
2. Vera. 104. Were intereited or poſſeſſed, ſhould at any time, as well before as 
329- 535- after the marriage, be diſpoſed in ſuch manner as ſhould be agreed 
. Peer. Was. on between them. Thereupon by indenture tripartite, between 
"2 Mr. Brook of the firſt part, the faid Philippa Phillips of the ſecond 
22. 144 243. Part, and Wiiliom Williams and Francis Gillow of the third part, 
316. 346. 364. reins the, faid will of James Phillips and the ſaid agreement, 
436 - the faid Philippa, in contideration of a ſhilling paid to her by 
Sera. fg1. 1111 Milliams and Gillow, did, with the full and free conſent of the (aid 
_ 1 5 Edward Brook the now plaintiff, © grant, bargain, and ſell, to the 
2. Burr. 431. © (aid M illiams and Gilli, all the ſaid houſes deviſed by the laſt 
Dougl. 707. , © will of the ſaid James Phillips, in truſt that the ſaid truſtees 
2-Brown''s Rep. cc ſhould permit her to receive and enjoy the whole rents and 
Ch. 391 (4 profits of all * the houſes purchaſed of Mr. Keeling, and of al 
*[ 171 ] « the houſes in Beer Lane, and of two of the houſes in Broad 
rh 4 Street in the poſſeſſion of James and Worſley, and the 1 
1 A 
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« rent only due at Chri/tmas then laſt paſt, and no more, lying 
« to Philippa all former rents and arrears thereof, to be receiv 

« by her, and not by Mr. Brock, and to be employed as therein- 
« was mentioned.” And upon this farther truff, that after 
Mr. Brook's death, in caſe the faid Philippa ſurvived, that then 
the truſtees ſhould. permit Philippa and her aſſigns from time to 
time to grant, ſell, and diſpoſe, of the reſt of the premiſes, and all 
others whereof {he was ſeiſed or poſſeſſed, as ſhe ſhould think fit; 
and alſo to receive, diſpoſe of, and enjoy, all the rents and profits 
of the premiſes (not thereby appointed to be received by the 
plaintiff), for her only particular and ſeparate uſe, and not for the 
uſe of the plaintiff, without any account to be given for the ſame, 
and not to be accounted any part of Mr. Broot's eſtate ; and 
that the acquittances of the faid Philippa be good diſcharges againſt 
the plaintiff ; and the ſaid truſtees to join with Philippa in the ſale 
and diſpoſition of the premiſes. And Philippa, in farther conſide- 
ration of the ſaid marriage, » to pay to Mr. Brook on the day 
of marriage 150l. and to deliver him ſæveral bonds and ſecurities 
for money in the ·ſaid indenture particularly named. And the ſaid 
Philippa, in further purſuance of the ſaid agreement, and in conſi- 
deration of a ſhilling paid to her by the ſaid truſtees, did, with the 


like aſſent, aſſign to them all her jewels, rings, money, &c. and 


other her real and perſonal eftate, upon truſt that they ſhould 
permit her to enjoy the fame to her own ſeparate and diſtinct uſe, 
and to diſpoſe thereof from time to time, as well before the ſaid 
marriage as afterwards, as ſhe ſhould think fit, without an 
account; and for want of ſuch limitation or appointment, in tru 
for her, her executors, adminiſtrators, or affigns ; and the plaintiff 
not to hinder or impeach the fame, and not to be taken as any part 
of his eſtate, or be ſubject to his debts, legacies, or engagements. 
And the plaintiff covenanted, that if the marriage took effect the 
truſtees ſhould quietly enjoy the premiſes, Philippa to diſ- 
poſe thereof without trouble or moleſtation by him, his execu- 
tors, &c. ; and that Philippa (notwithſtanding the marriage) ſhould 
at any time, either before or after, have liberty, by deed or will in 
writing by her publiſhed in the preſence of two or more credible 
witneſſes, or otherwiſe howſoever, at her pleaſure, to give and 
diſpoſe all her real and perſonal eſtate, goods, chattels, &c. 
whereof ſhe was poſſeſſed before the faid intended marriage, * or 
at any time after, or any other perſon in truſt for her (except 
ſuch part thereof as was thereby agreed to be paid to and received 
by the plaintiff), to ſuch perſon or perſons, and to ſuch uſe and 
uſes, intents and purpoſes, as ſhe ſhould think fit ; and that the 
plaintiff ſhould affent thereunto, and not impeach the fame in law 
or equity. The marriage ſhortly afterwards took effect; and 
Philippa by will in writing gave all her eftate away in legacies 
and charitable uſes; and ſhe deviſed to the plaintiff twenty pounds 
to buy him mourning, and gave to Sir William Turner the 
defendant one Ys, pounds, and made him executor; and ſhe 
deviſed to Mr. Hays and to Mr. Grace twenty pounds a-piece, 
M 3 whom 


ar ' 
Stn WII Lian 
Tua. 


*[172] 
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Bzacow whom ſhe made overſeers of her will, and died. There was 

neither date nor witneſſes to this will, fave only the month and year 

S Wiirian of Our Lord therein- mentioned; and this I (ot being proved in 

Tune. the ſpiritual court, the plaintiff moved for a prohibition, and the 
defendant took iſſue upon the ſuggeſtion. | 


In which caſe theſe points were reſolved by Tux Couxr: 
A huſband who 


has agreed be- FIRST, If there be an agreement before marriage that the wife 
fore marriage may make a will, if ſhe do ſo it is a good will, unleſs the huſband 
that his wife diſagrees; and his conſent ſhall be implied till the contrary appear, 
IF m_— And the law is the ſame though he knew not when ſhe- made the 
Ses to it alter will, which when made it is in this caſe, as in others, ambulatory 
her death. till the death of the wife, and his diflent thereunto ; but if after 
Sed . her death he doth conſent he can never afterwards diſſent, for then 
8 he might do it backwards and forwards in infinitum. And if the 
* huſband would not have ſuch will to ſtand, he ought preſently 
- Brown's Ch. after the death of the wife to ſhew his diſſent. | 
8. | 
If a huſbands SECONDLY, If the huſband conſent that his wife ſhall make a 
conſent that bis will, and accordingly ſhe doth make ſuch a will and dieth, and if 
wife ſhall make 2fter her death he come to the executor named in the will and 
a wikis ai" ſeem to approve her choice, by ſaying, © he is glad that the had 
Forte © appointed ſo worthy aperſon,” and ſeemed to be fatisfied in the 
will after her y ape 
death cannot be main witn the will, and recommended a coitin-maker to the exe · 
revoked. 2 d{mith for making the ri 1 and a herald- painter 
; making the eſcutcheons, this is a ent, and makes it a 
1 good will, though the huſband, when he ſees and reads the will 
Carth, 51. (being thereat diſpleaſed) oppoſes the probate in the ſpiritual court 
Salk 235- by entering caveats and the like; and ſuch diſagreement after the 
14. Ray. $15. former allen will not hurt the will, becauſe ſuch aſſent 1 
* 173 ] 1a; though he know not the particular bequeſts in the 


If a huſband * THIRDLY, When there is an expreſs agreement or conſent 
conſent before that a woman may make a will, a little proof will be ſufficient to 
kr t mat make out the continuance of that conſent after her death z and it 
make a will, Will be needful on the other fide to prove a difagreement made ina 
ſich conſent ſolemn manner; and thoſe things which prove a diſſatisfaction on 
ſhallbe intended the huſband*s part may not prove a diſagreement, becauſe the one is 
ee to be more formal than the other; for if the huſband ſhould ſay, that 
death, unleſ-che © he hoped to ſet aſide the will,” or by a ſuit or oth iſe & to 
contrary appear. bring the executor to terms,“ this is not a diſſent. | 

2. Rall. Abr. 608, 1, Mod. 211. 


HILARY 


HILARY TERM, 


The Twenty-Eighth and Twenty-Ninth of : 
Charles the Second, e 


1 N 
The Dutchy Court. 
Sir Thomas Ingram, Kut. Chancellor. 


Sir Robert Howard / againſt the Queen's Truſtees and Cola Jan, 
the Attorney General. 


PON A BILL exhibited in THE Dvrory Cover ; the Were, If the 
| | queſtion was, Whether the ſtewardſhip of a manor was — 
grantable in reverſion or not? — 


Tux . GENERAL and Quezw” 8 Counans, ** 
BuTLER and HAXMORE, held that it was not: but PEMBERTON, 
Serjeant, and Mr, THURSEY would have argued to the contrary; 
for they ſaid it might be granted in fee, or for any leſs eſtate, and 
ſo in reverſion, for it may be executed by deputy (a). 


rr the debate : 
thereof was reſpited till hearing of the cauſe, which was the 

uſual practice in chancery, as . Chief Juſtice, who aſ- 

ſiſted uE CHANCELLOR of the Dutchy, informed the Court. 


And he faid, that in all courts of equity the uſual courſe was, In all bitts in 
when a bill is exhibited to have money decreed due on a bond, equity, where 
upon a ſuggeſtion that the bond is loſt, there muſt be oath made 122232 
of it, for otherwiſe the cauſe is proper! triable at the common en = 
law; and ſuch courſe is to be obſerved in all the like cafes, where uricdidtion to 
the plaintiff by ſurmiſe of the loſs of a deed draws the defendant the Court, the 
into equity; but if the caſe be proper in its own nature for a court fa muſt be 
of conſcience, and in caſe where the deed is not loſt, the remedy Ae venus 4:4 
deſired in chancery could not be obtained on a trial at law, **** | 
Caf. Chan. 11. 231. 1. Vern. 180. 247. 310. Jones, 126, Abr. Eq. 167. g. Mod, 86. 
10. Mod, 8. Gilb. Eq. Ren. z. Prec. Ch. 536. 1. Vern. 59. 2. Vern, 35. 50. 98. 380. 46. 
361. 1. Peer, Wms, 731. 2. Peer. Was. 541, Mitford's Pleadings, 181, 182, 


(a) . Wood, T. Jones, 126. 
5 | 4 
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1 it be alledged that the deed is loſt, oath need not 
on > e 6 if there be a deed in which theres a coreman 
£ Ce A een end ho parry comes & ui 
Test t che thing to be done in ſpecie, there is no need wp tore 
AND THz loſs of ſuch deed, becauſe if it is not loft the could not at 
ArToanzy e eee . could only 


Gan recover damages. 


S : 

; [174] * NoTE Also, That he faid in the caſe of one Olaf la, that it 

= es A. was the conſtant praftice, where a bill is exhibited in equi 

mortgagee pays forecloſe the right of redemption, eee in our 

no coſts. he pays no 

Moſeley, 45. 1. Eq. Caf .Abr. 92. Cas 1. Harriſon's Chancery, 683. 

And though it was urged for him, that he ſhould pay no cofts in 

this caſe, becauſe the mortgagee was dead, and the heir within 
8 Id not ſafely be paid without a decree, yet 
it being neceſſary for him to come into equity, he muſt pay for 


that neceſſity. 
Mortgazorin fee Norz Also, The difference between a mortgage in fee, and 
cannot redeem for years; for if it is in fee, the cannot have a recon. 


.. veyance, upon payment of the money, till the heir comes of age. 
If tenan« for IT was AGREED in this caſe, by THe Cour, that if there 
rere. 
mainder-man lute if it be to t a he 
porting an abſo prov mortgage 
— ſhall have his eſtate for life again, paying pro rat, and accord. 
eſtate on re. ing to his eſtate; and i it hall. be in the caſe detoren. tenant in 


demption 1 dower and the heir, 
be reſtored to | c | 
the tenant for lie, 


HILARY 


HILARY TERM, 


The Twenty-Eighth and Twenty=Ninth of 
Charles the Second, | 


© IN 


The 88 Pleas. 


Sir Francis North, Nur. Chief Juſtice. 
Sir Hugh Wyndham, Nut. 
Sir Robert Atkins, Kut.  CTuftices, 
Sir William Scroggs, Kat. | 
Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


Loyd againſt Langford. Caſe 103. | 


A SPECIAL VERDICT.—The caſe was: A. being tenant in it , lese for 

fee of lands, demiſed the ſame to B. for ſeven years. B. re- years re-demiſe 

demiſes the ſame lands to A. for the ſaid term of ſeven years, re- his whole term 

ſerving twenty pounds rent per annum. A. dies; his wife enters ve Kio 

as guardian to the heir of A. her ſon, and receives the profits. B. don of rent, it 

_ DEBT againſt her as executrix de ſon tort, in the debet et operates as a 
inet. 


ſarrender of the 
The queſtion was, Whether this action would lie or not? . 


BaLDwin, Serjeant, who argued for the plaintiff; held, that it ver main- 
dd lie; for th . 
reverſion, becauſe the leſſee had affigned over all his term, yet an executor of the 


action of debt willl ie for that rent u the contract. Cro. Fac. original lefſor, 
bur muſt ſee 


487. Witton v. Bye, 45. Edw. 3. pl. 8. 20. Edw. 4. pl. 13. relief in equity z 


but if a leſſee age his whole term to a franger, he may bring debt for the rent reſerved on the 
contract againſt him or his perſonal repreſentatives, —Dyer, 4- 247. 3. Co. 23. Cro. Eliz. $55. 
633. 715. Cro. Jac. 334. Poph. 120. 2. Roll. Rep. 132. Moor, 600. Latch. 2 
1. Sid, 266. 2. Vent. 209. 234+ 3. Mod. 326. 1. Lev. 127. 3. Lev. 295. 1. Salk. 81. 
4+ Mod. 71. 10. Mod. 162. 12. Mod. $28. 2. Vern. 421. Stra. 1689. 1221. Ld. Ray, 
52. 99. 737. 2, Com. Dig. Debt“ (E.) and (F.) 3. Bac, Abr. 460. 4. Bac. Abr. 341. 

; Covenant 
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err Covenant will lie upon the words © yielding and paying.” If 
— here is a good rent reſerved, 8 e 
becomes executrix de for tort, and fo is liable to the payment. 
It hath been held, that there cannot be an executor de ſon tort of 3 
| term, but the modern opinions are otherwiſe ; as it was held in the 
caſe of Porter v. Sweetman, Trinity Term, 1653, in the king“ 
*{ 175 ] bench (a); and * that anaction of debt will he againſt him. Indeed 
(a) Stiles, 406. ſuch an executor cannot be of a term in futuro, and that is the re. 
431+ ſolution in the caſe of Kenrick u. Burgeſs, Moor, 126. (b) w 


22 193. in ejectment upon not 72 e it appeared that one Arr 
99+ 


21 
ti 
ſe 


had a leaſe for | in queſtion, who died int 
which leaſe his wife aſſigned by parol to Burg; and then ſhe 
. takes out letters of adminiſtration, and aſſigns it again to Kenrici, 
a re 
te) Sd Vide enter as executor de ſon tort, and fell goods, the ſale is good (c); 
3. Show. 242 · which was not fo in this caſe, becauſe there was a term in rever. 
fron, whereof no entry could be made; for which reaſon there 
could be no executor de ſon tort to that, and therefore the ſale to 
Carth. 166. Burgeſs before the adminiſtration was held void. And that there 
; may be an executor de ſon tort of a term, there was a late caſe of 
2. Stra. 203g, Stevens v. Carr adjudged in Trinity Term 22. Car. 2. which wa, 
1221. Leſſee for rendering rent dies inteſtate; his wife takes out 
2. Bac. Abr. letters of adminiſtration, and afterwards marries a ſecond huſband; 
333, 389 the wife dies, and the huſband — — poſſeffion and receives 
the profits: it was agreed, that for the profits received he was an- 
ſwerable as executor de ſon tort, and 'the Book of 10. I, 
was Cited as an authority to prove it. | 


PEMBERTON, Serjeant, for the defendant, would not under- 
take to anſwer theſe points which were argued on the other fide, 

daut admitted them tobe plain againſt him; for he did not doubt but 
1 that debt would lie upon the contract, where the whole term was 
"hang and that there may be an executor de /on tort of a term. 
But he faid; that which was the principal point in the caſe was not 
ſtirred: the queſtion was, Whether an action of debt will lie 

againſt the defendant as executor de jon tort, where there is no 
term at all? for it is plain there was none in being in this caſe; 
becauſe when the leſſee re-demiſed his whole term to the leſſot, 
that was @ ſurrender in law, and as fully as if it had been actually 

- furrendered; and therefore this was quite different from the caſe, 
where leſſee for years makes an aſſignment of his whole term toa 
ſtranger, debt will lie upon the contract there, becauſe an intereſt 
paſſes to him in reverſion; and as to this purpoſe a term is in oe 

of the 


a oo  AQvfwk 


ſtthße contract of the parties, and ſo it would here againſt the 
llleſſor, who was leſſee upon the re · demiſe: but now . 
*[ 176 J furrender, the heir is intitled to enter, and the * mother, who is 
tte defencant, enters in his right as guardian, which ſhe may law- 
fully do, If, therefore, debt only lies upan the contract of the 
2 $d8- © teſſator, as in truth it doth where the whole term is gone, the 
© - plaintiff cannot charge any one as executor de ſor tort in the debet , 1 
er detinet. And the whole term is gone here by the 3 
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ck is an abſolute ſurrender, and not upon condition; for in ſuch lers 
caſe the ſurrenderor might have entered for non-performance, and WM. ; 
{ it might have been revived. | Cor EY 


And of this opinion was THE WHOLE CoURT in both points, 
and would not hear any farther arguraent in the caſe. The plain- 
tif having no remedy at law, the Court told him that he might 
6 for rolief bd chancery, if he thought fit, 


Harman's Caſe. | _ Caſe 104. 
VENANT.— The breach aſſigned was, that the defendant In covenant, 
did not repair. He pleads generally, quddreparavit, er de hoc i, t me 
genit ſe ſuper patriam.— This was held good after a verdict. | Wa hen 4 
verdit,—2. Barnes, 284. 10. Mod. 228. 303 329. Lutw. 316. 3. Mod. 12. Mod. 406. 
413. LA. Rm. 168. 284. 1416. 5. Com. Dig. © Pleader” (2. V. 16.) 2. Abr. 543, 544+ 


* 


Quadring againff Downs and Others. Caſe 105. 


WRIT OF RIGHT OF WARD.—The caſe was, Sir William vg wax, Snack 
Quadring being ſeiſed of lands in fee, by deed and fine 120% Where » 
ſettles them upon his fon William and his wife for their lives, the deſcent. F 
remainder to the ſecond fon in tail, with divers remainders over. Co. Lit. 88. 
The grandfather dies; the father and mother dies; the eldeft ſon Abr. Ed. 260. 
2 and fo the land came to the ſecond fon. The Gib. Eq. Rep. 
plaintiff intitles himſelf as dian in ſocage to the wardſhip, both 177. 
{f ho pfan endiacs of Gn infrure, whom the defendant detained, Sg 
NEwD1GATE, Serjeant, for the defendant, demurred, Becauſe res. Ch. 106. 
where there is no deſcent there can be no wardſbip, for the ſecond 1. Ven. 443. 
fon is in by purchaſe and not by deſcent; for here is no mention of 2. verm. 249. 
the reverſion in fee, and the it may be intended that it was 471- 606. 
conveyed away: and beſides, if it ſhould be intended to continue to es Temp. 
Sir William Quadring, the grandfather, after this ſettlement, yet T 1. Ss. 
it cannot be thought to ® deſcend to the ward, becauſe it is not * [ 177 
kid who was heir; for though it be ſaid that the father of the ward 105% . 3. 
was ſon to Sir William, yet it is not faid, & ſon and heir.” 1. P. Wens. pe 
Tux wHoLE Court was of that opinion in both points; for 2. Fe. W 


theremuſt be a deſcent, or elſe there can be no warſhip ; and it doth f. Fee? Was. 
not appear that any deſcent was here, becauſe it is not ſaid that 116. 118. r54. 
the reverſion did deſcend, nor who was heir to Sir William: which 14. Rm. 231, 
the plaintiff perceiving, prayed leave to amend; and it was granted — 
| In Ta1s CASE it was faid at the bar, that one might be a ward re, Ifthere 
D for the ian is to have un be a guar- 
no profit, but is only @ curator, to do all for the benefit of the mp | = 
ward; and fo there need be no deſcent, as is neceſſary in the caſe ,, purchaſe ? 

of a ward in chivalry; for that being in reſpect of the tenure, the 1. 38. 

guardian is to have profit, | 3. C0. Dig-414- 


NogTH, 


* 
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The court of NorTH, — Juffice, ſaid, he knew, where there was ſome 
ci 


chancery may doubt of the ſufficiency of the guardian in ſocage, that the coun 


| — ih 0p of chancery made him give good ſecurity. 


curity.—g. Mod. 273. 3- Ch. Rep. 59. 2. Com. Dig. 231. 2. Bac. Abr. 679, 1. Marg, 
Chan. 765. wy 


Cafe 106. Harding againſt Ferne. 
A juſtification SSAULT, BATTERY, AND IMPRISONMENT, until the 
unter af. fa. A plaintiff had paid eleven pounds ten ſhillings. The defer 
pear that more Gant pleads, and juſtifies by reaſon of an execution, and a warrant 
was levied than thereupon for — pounds, and doth not mention the ten foil. 
was warranted lings. — And upon demurrer for this cauſe, judgment was given 
by the writs forthe — upon the firſt opening, becauſe it appeared the de. 


. ee fendant took more than was warranted by the execution. 


218. 330. 5- Com. Dig. 359. 


Caſe 307- Ellis againſt Yarborough, Sheriff of Yorkſhire, 


 Caſehies not CTION or ESscArE.— The plaintiff ſets forth, that the de. 


4 fendant arreſted a man upon à latitat directed to him at the 
take inſufficient ſuit of the plaintiff, and afterwards ſuffered him to go at 
bail; but be ſhall The defendant pleads (a) the ſtatute of 23. Hen. 6. c. 10. that he 
de emerced if took good and ſufficient bail within the county according to the 
Ant aner, ſtatute. The plaintiff replies, that he let him go at large, aus- 
appear. : a ay 

| QUE HOC that he took good and ſufficient bail within the county, 
® { 178 ] To this the defendant demurred. | 


7 C. 1. Mod. » Sc1pwiTH and BALDWIN, Serjeants, argued this Term fir 
SC erm. be defendant, That the plaintiff, in this caſe, cannot maintainan 
rag, action of eſcape, for where the ſheriff takes bail, no eſcape vil 
S. C. Gilb.C.P. lie againſt him, —FIxs r, Becauſe he is compellable by the ſtatute 
22+ to let the defendant to bail.—SEconDLyY, If. he have not the de- 
Ante, 31-33. fendant ready at the return of the writ, he may be amerced, which 


1 E 624- is the proper remedy.— THIRDLY, This precept of letting the 


« *. x. Sid. 22.439. defendant to bail, being by act of parliament, is intended by the 
. Vent. 53-85. direction of the plaintiff himſelf, becauſe all people are parties to 
1 the making of an act of parliament. | 
3. 314. 


2. Saund. 39 Many actions have been brought againſt ſheriffs, upon ſug- 
Om, 132. geſtions that no bail have been taken, and for which an action on 
264: nes, Bo, che caſe will lie; but where there is bail taken, the ſheriff hath 
2. Barres, 78. done the duty which he is commanded to do by the ſtatute; and 
Ld. Ray. 425. if the defendant do not appear, the ſheriff is to be amerced, and 
722. 1564- he is the proper judge of the bail; the plaintiff is no ways con- 
. Tied * cerned therein, w r good or bad. At the common law the 
8 Rep. defendant was to continue in priſon till he had ſatisfied the plaintifh, 
174. + whom no benefit was intended by this ſtatute, but father an 
Bac. Abr. 8 a 
er 5. Burr. 1982, Sid. 23. 2. Sand. 60. Cro. Eliz. 624. 


(o) But fre the caſe of Samuel v. determined to be a public ſltute, ard 
Evans, 2. Term, Rep 565, where this is therefore need not now be pleadcd. 


Ars . a om © tw oa. oo” ent. ® ,c0& - a — | Tos. 2 
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iſe to the defendant, that he ſhould be from thence di — 
;ving good bail; and the reaſon why the ſtatute mentions ſuch v bases. 
fal L in favour of the ſheriff alſo, to ſecure him from amercia- Ci, e . 
ments. The bail being then for his indemnity, he is the ſole judge 
both of their perſons, number, and ability; for the ſtatute re- 

quires two ſureties, and that they be men within the 

county ; yet if there be but one, 2 

me bond taken by the ſheriff for the appearance of the defendant 

de but pounds, and the debt due to the plaintiff be four hun- 2+ Cio. 286. 
Do it is well enough, becauſe the ſtatute doth not re- 
train him to any ſum or ſureties, for he may take what ſum he pleaſe 

to force the dant to appear. And whisidhisfocurity is kan, 

the ſheriff is neither compellable to aſſign it to the plaintiff, or he 

to take it. It is true, he doth uſually aſſign it, but that is to diſ- 

charge bimſelf of the amerciaments, which is the way that the 

plaintiff ſhould purſue where he doth imagine the bail to be in- 

ſufficient (a). If, therefore, this ſtatute was made for the be- 1791 
nefit and eaſe of the defendant, the ſecurity therein directed is for 

the indemnity of the ſheriff; and therefore if no action will lie 

2gainft him for taking of inſufficient bail, it is as reaſonable that 

no action ſhould lie againſt him when he hath taken bail, which he 

js compelled to do; and fo the traverſe in this caſe is immaterial, 

and judgment ought. to be given for the defendant. | 


BARRELL, Serjeant, and GEORGE STRODE, on the other fide 
That an action of eſcape would lie againft the ſheriff, if 

he did not take good bail, which matter may be traverſed; and 
here, if the defendant had rejoined, the iſſue had been, 
er ſufficient bail within the county or not, yet that part of 
the iſſue had not been material, for the only matter had reſted upon | 
the ſufficiency or inſufficiency of the bail in general. Like a caſe LA. Ru. 365. ; 
adjudged in Mich. 14. Car. 2. in B. R. where a woman had power 

given her by her h to make a will in the preſence of two 

credible witneſſes, it was pleaded that ſhe made a will in the pre- Ante. 
ſence of A. and B. credible witneſſes, and iſſue was thereupon 
Joined, and it was found to be made in the preſence of C. and D. 
who were credible witneſſes; and this was held to be good, be- 
cauſe the ſubſtance was found, viz. That it was made in the 
ſence of two credible witneſſes. The defendant therefore 
ought to have taken good and ſufficient bail to bring himſelf within 
the ſtatute, and that is traverſable ; andf the pleadings are well 
— h, for if there be good bail, it is not material in what county 

ive. | 

Nox rn, Chi ice, the firſt argument of this caſe, 
e e eee ee 
the ſheriff; for it was clear that he was to keep the party arreſted 
in priſon until the debt was ſatisfied, and that if he had gone at 
large, it had been an eſcape ; the ſheriff then hath no excuſe but 


(=) But now ſee 4. & 5. fax. 6. 16. as to the afſignment of bail-bonds, 


I S 


5 "0 "Oo 5 9 


=> 
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by this ſtatute; and to entitle himſelf to any benefit thereby, h 

muſt purſue the very directions therein preſcribed, and 

ought to take and ſufficient bail, for otherwiſe the ſtatute 

would be el if it be left in his power to take what bail be 
: and he was of opinion, that the plaintiff had an intereſt 

in the ſecurity, and therefore the ſheriff was liable, if it was no: 

— 3 firſt taken, but not if by any accident afterwards the 

il miſcarry or become inſolvent. . 


And WrNnAu, Juſtice, was of the fame opinion, that the 


[C 2180 ] ſheriff was liable: he differed only as to the manner of the & ation, 


which n n ſetting forth 
the whole matter, and alledging that the defendant did not 
Atxixs, Fuftice, ſaid, the caſe depends upon the 
of that is, Fu Hen, 6. c. 10. which is very! obſcure, and the 
opinions various which have been upon it. It is plain, the ſherif 
is compellable to take bail; and that an action lies againſt him if 
he refuſe ſuch as are ſufficient when tendered ;. but the queſtion 
is now, Whether it will lie againſt him for king Hy who are 
inſufficient? And as to that he faid, that many authorities were in 
'our Books, that the taking of bail is left to the ſheriff's diſcretion, 
and he is thereby to provide for his own indemnity ; for he muſt 
e eee he cannot return that be let 
him to bail according to the ſtatute; and therefore inclined that 
' ScrxocGs, Juſtice, contra. He faid, that this ſtatute deſigned 
the benefit of the creditor, that he might either get the- ſhenff 
amerced or have an action, in both which caſes he might indem- 
- nify himſelf by the ſecurity he had taken. It is true, he may let 
the party to bail, but-it.is ſubh mods, it muſt be upon good bail; 
and if the ſheriff be judge of the N it is an argument that 
he is liable; for if he was not in danger, he need not take ſecurity. 
But aſterwards upon the ſecond THE Cutter Jvsrier 
und THE WHOLE Cour yere of opinion, that judgment ſhould 
Non ru, Chief Juſtice. The common law was very ri 
as to the execution of proceſs. The 5 
the body at the day of the return; and if the ſheriff had arreſted 
one, it had been an eſcape to let him go. Before the making of 
this ſtatute the ſheriff uſually took fureties for the —_— 
the priſoner, and by this means uſed great extortion and took great 
ſums of money; to prevent which miſchiefs this ſtatute was made 
and fo deſigned. FIR, For the eaſe of the priſoner, the ſherif 
being now compellable to take ſecurity, which he was not _ 
40 do' before.-SEconDLY, To prevent extortion, and th 
direRs that a bond ſhall be taken in ſuch manner and with ſuch 
conditions as is therein mentioned, But the ſheriff ſince the ſtatute 
od is 
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is much in the ſame condition? as before, for he is to make be Eren 
fame return of cepi corpus, It is true, he may now let him 80 „ 12 5 
upon bail, but as to the creditor he is to have him in court to an- 
wer his ſuit as before, and ſhall be amerced if he doth hot 
at the return of the writ; ſo that though this ſtatute be an to 
the defendant, yet it is a burthen to the ſheriff, who runs a greater 
hazard fince the making of this act than /before; becauſe then he 
might keep him in priſon till the debt was ſatisfied, but now he is 
obliged to let him at large upon bail, from whom he is directed to 
take a bond, which he may keep in his own hands to indemnify 
himſelf : the Court can only amerce him, if the defendant do not 
appear at the return of the proceſs. And it is not material to the 

whether the ſheriff take one or more ſecurity, that being in 
Ee ſome he muſt take, for otherwiſe it is directly in 

tion to the ſtatute : neither is it material to the party whe- © © 
ther they are ſuch as are ſufficient, for if they are not, and the de- 8 
ſendant is thereupon diſcharged, this will not ambunt'to an eſcap e; 
becauſe nothing is done but what is purſuant to the ſtatute, anßd 
therefore he is no otherwiſe prog than by amerciaments. 
The ſtatute was made and intended for the benefit of the debtor, 
not of the creditor ; and there might be ſome colour for the action 
if the ſheriff might return that he let him to bail, for then it might 
have been nec to have alledged the ſuffictency of them, which 
might have been traverſed ; but now he muſt purſue the ſubſtance 
of the ſtatute ſo far as to take bail; he is the proper judge of the 
ſufficiency, and when the bail is taken he muſt return a cepi corpus; 
ſo that he is only to be amerced till he bring in the body, but an 
eſcape will not lie againſt him (a). 


(s) In the caſe of Sir William Rouſe EDIT ron. — See Rex v. Lewis, 2. Term 
v. Patterſon, Hilary Term, 13. Geo. 2, Rep. 617. that the Court will not grant 
in B. R. it was beld, that an action hes an attachment againſt a ſheriff for neg- 
againſt a ſheriff for taking inſufficient lecting to take a replevin-bond. 
pledges in replevin, Note to the Foun Ta 8 


Long's Caſe. Caſe r08. 
ONE LoxG was arreſted in the Palace Yard, not far diſtant It is a contempt 
Wn, THE HALL gate, THE COURT being then fitting ; and 8 ar a 

ing an attorney of this court, he, together with the officer, was 57 77 400 
tinto court, and the officer was committed to THE F LEET, s anti * 

that he might learn to know his diſtance. 6 3 


166. t. Ch. Rep. 207. Barnes, 378. 4+ Com. Dig. 475. LO Inſt, 140. 1. Sid. 211. 
Tidd's Practice, 52. 4. Bac. Abr. 222. 3. Term Rep. 739. 


And becauſe the plaintiff was an attorney of the court of king's An attorney ar- 
bench, who informed this Court, that his cauſe of action was for refted on an at- 


two hundred pounds; therefore THE Coux r ordered that another meg nic” 
Giſcharged on filing common bail.—12. Mod. 102. 155. $35» 1. Barnes, 19. 137. 278. 338 344- 
35%. 2. Barnes, 33. Stra. 76. 567. $37. $64. 986. 1043- 106g. 1094. 1143. 1. Ld, Ray. 399» 
$33» 2. Id, Ray. 869. 978. 1173- 1567. 1. Com, Dig, © Bail” (K. z.). 

| of 
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Lone's ass. of the ſheriff's bailiffs ſhould take charge of the priſoner, 2nd 
cat Mr. RopinSoN, the chief prothonotary, ſhould go along with 
being informed bow the caſe was, charged the ſend 
W Was, the defendant 
fling of common bail. 22 


9 [1821 * The writ upon which this Long was arrefted was an attachment 
jo oper rivilege, which the Court ſuppoſed to be made on purpoſe to 
him of his privilege; for there was another writ againſt 

him at the ſherf's office arte fit of another perſon 


- Caſe 109. The Counteſs of Northumberland's Caſe. 
sn A DJUDGED, thar where a peer is party, either plaintiff ot 
be of the j 

— Jury (0) » two or er 


. C. 2. Mod. 226. Co. Lit. 156. 1. Vent. 246; Dyer, 107. 2. Stra. 1024. 


10 what caſe a rw in wr Otel Wor was ber od nba 
28 at law who was a knight, beſides Sir Richard Stote, a ſerjeant at lan.— 
> haps. ATR PEST NOS. opiatng on maar than thage Boll be 
. a failure of juſtice a ſerjeant of law ht to be returned a jury. 
— many for his privilege would not extend to a caſe of neceſt) 
4+ Bac. Abr. 217. 
a) But now by the G . £18. 
2. N 9 
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The Twenty-Eighth and Twenty-Ninth of 
Charles the . 
The King's Bench. 


Sir Richard Rainsford, Nut. Chief Juli. 
Sir Thomas Twiſden, Kur.) 
Sir Thomas Jones, Kut. 


Sir William Jones, Kut. Attorney General, 
Sir Francis Winnington, Nut. Solicitor General. 


...... — 


Bell againſt Knight. Caſe 110: 


N AN ACTION OF TROVER, upon not guilty pleaded the jury 4 gute im- 
found a ſpecial verdict, in which the point was upon the con- pofing a duty on 
ſtruction of the ſtatute of 14. Car. 2. c. 10. for the iſhing of . every fire- 
an additional revenue upon the king, his heirs, and ſucceſſors, 8 
for the better ſupport of his and their crown and dignity; by which a hut 3 
it is enacted, & that for every fire-hearth and ſtove in every tends to ſmith 
© houſe the yearly ſum of two ſhillings ſhall be paid to THE KING, forges, although 
« other than ſuch as in the ſaid act are exempted: then comes A there is a proviſo 
PROYISO, which faith, © that this act ſhall not extend to charge ng any 


« any blowing-houſe, ſtamp, furnace, or kiln, &c.” — — 
Thequeſtion now was, Whether a ſmith's forge ſhall be charged . nage t 


with this duty? ſuch duty. 

W MNG rox, Solicitor General, conceived, that all fire- . 6. 
hearths are liable within the body of the act; that there is nothing 10. Mod. 234. 
to exempt them but what is in the exception; and that @ ſntth's 
forge cannot be called a blowing-houſe within the intent of the act, 
notwithſtanding the jury have found that ſmiths uſe bellows to 
blow their forges; W ſuch houſes are meant 
as are in Sta er, and Suffolk for the making of iron. Theſe 

Job 'N were 
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bartl. were che blowing-houſes intended by the parliament to be ex. 
againſt and no other; for if ſmiths forges had been meant therehy, 
Enxi6#T- thoſe would have been inſerted in the proviſo as well as the other 
® [ 183 ] things therein-mentioned. * Words are to be taken in a common 
ing; and if a traveller ſhould enquire for à blowing. 
| : 4 ar 
| bouſe, nobody would ſend him to a fmith's for ge. 
Curia. By the opinion of THE WNHOIR Cour it was adju 

And THE SOLICIToR faid, it had been lately adjudged ſo in this 
court by the — of T wisDEN, WYLDE, and RAinsFory, 
Fuftices ; and that HALE, Chief Fuſtice, was of the ſame opinion. 
But TwisDEN, Fuftice, faid, that neither THE CHixr Jusrier 
nor HIMSELF gave any judgment upon the merits, but upon 2 

point in pleading. | 
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HILARY TERM, 


The Twenty-Eighth and Twenty-Ninth of : 
Charles the Second, | 2 


| oe 
The Common Pleas. 


Sir Francis North, Kat. Chief Juſtice. 

Sir Hugh Wyndham, Nut. 

Sir Robert Atkins, Nut. Juſtices. 

Sir William Scroggs, Kar. * 
Sir William Jones, Knt. Attorney General. 

Sir Francis Winnington, Nut. Sohcitor General. 


Stroud againſt The Biſhop of Bath and Wells and (Cf _ 
* Sir George Horner. IE 1 
UARE MPE DTr.— The plaintiff alledges, that Sir George 1, we 
Horner was ſeiſed in fee of the manor —— to which * ang: >= 
the advowſon was appendant; that being ſo ſei preſented that 4. was 
one Harding, and then granted the next avoidance to the plaintiff ; ſciſed in fee of 
that the church became void by the death of the faid Harding; 94,9900 to. 
and that now it belonged to him to preſent. vowſon is ap- 
The biſhop pleads, that he claimed nothing but as ordinary. „ 
The incumbent pleads, that, at the time of the bringing of this aden granted 
writ, the church was full by the collation of the biſhop upon a bern avoid 
* | _ = 
The plaintiff replies, that Sir George Horner being ſeiſed in fee {7 
of the faid manor of Dowling, to which the advowſon. of the wal kad os 
church was appendant, did, tali die et anno apud, &c. preſent him preſent, is good, 
as clerk, ABSQUE HOC that the church was full by collation, © without — A 
tation to B was tempore pacis,S. C. 1. Mod. 230. 10. Mod. 211. 296, 2. Stra. 1006. 1011, 
Ld, Ray, 200. 355. 5. Com, Dig. 16 | The 
2 


+ collation in bar 


lation, witha and upon demurrer it was held, that this traverſe of the inquifiticn 
traverſe that the ag not good; for there ſhall not be a traverſe upon a travers 


ſentation es the and upon a demurrer it was faid, that the rejoinder was not good 


| bad; tor it is if it was. granted before the defen had his copy; and ſo th: 


— e . traverſe ought to have been ABsQUE hoc that the queen grantei 


*Anee, 145. _ fo to be makes it ſubſtance and not form, ſo as to be aided by tis 


"Yelv. 122. ſtatute of 27. Eliz. c. 85. | 
© rn, Jac. 202» ; 
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dran The defendant rejoins, prateſt ande that the church was fil 
wo iſe or tali die; and for plea faith, that it was full upon the collation d 
Barn ax» the biſhop, ABSQUE HOC that Sir George Horner did tali die of 
Werks axd anne, Nc. preſent the plaintiff as his clerk : and ſo traverſes th, 
51x Grox6t inducement which the plaintiff had made to his traverſe, 


„184 Tothis the plaintiff demurred. | 


In quare impedit, GEORGE STRODE, Serjeant, took three exceptions to this 
If the incumbent rejoinder. 

plead ix har that 

at the time of FIRST, That when the defendant pleads a matter in bar, and 
8 the the intiff hath taken a traverſe upon that, the defendant 
by tans then take iſſue upon that traverſe, and ſo have & maintained 
lapſe, and the his bar, from which he had departed here by traverſing another 
plaintiff reply, matter. In a quare impedit the plaintiff declares, that Sir Than; 
that on ſucha Chichely granted an advowſon to one Eg, and another in fee, 
day and Jer tio the uſe of the wife of the plaintiff for her jointure ; and thi 


ne parte n ſhe ought to preſent. The defendant pleads, that he an 
cheh 


clerk, with a imparſonte ex preſentatione regis ; for that Sir Thomas 

traverſe that the died ſeiſed as aforeſaid of the manor and advowſon held in capi 
cburch was full hy knight's ſervice, which deſcended to his ſon an infant, and by 
1. bens * office found of the tenure and deſcent the king was ſciſed, an 


that the church preſented him, ABSQUE hoc that Sir Thomas granted to Ef. 
was full by col- The plaintiff replies, aan habetur tale recordum de inquiſiticn: ; 


8 but where the traverſe in the bar is material to the title of the 


ſented the plain- plaintiff ; and in ſuch caſe he is bound up to it. Crg. Car. 10% 
tiff, is bad; for 105. . 1 , 

it is a departure 5 

from the plea in ber,—Co Lit. 282. Vaugh. 62. 1. Saund. 21, 22. Hob. 104+ $5. Com. Dig. in. 


In quere impedit SECONDLY, In his traverſe he hath made the time parcel 
it to a plea of of the iflue, viz. ABSQUE HOC that tali die et anno preſentavit 


the plaindiff e. whereas it ſhould have been mods et for md only; and fo is the cal: 
ply 2 preſeata - Of Lane v. Alexa, where the defendant intitled himſelf by copy 
tion to himſelf of court of roll 44. Eliz.; the plaintiff replies, that a copy 
on ſacb a day, was granted to him 1. Funii 43. Eliz. ; the defendant main- 
— I ev: tained his bar, and traverſeth the grant 1. Junii meds et fornd; 


day mentioned is, becauſe the day and year of granting of the copy was not materia, 


fue, Shich is mode ct formd ; but it was adjudged, that the day ought not to be 
not good. made parcel of the iſſue, and the traverſing of it when it ought not 


Gro. Car. 521. 1-Baund. 14. 2. Saund. 295, 3. Leon. 6. 


THIRDLY, 


* 
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Tutabl v, As the defendant hath joined, they can never come A traverts 
ful to an iſſue 3 for he concludes his traverſe, et hoc paratus eff cluding A 


R verificare, unde petit judicium, whereas he ſhould have concluded verification. 
the to the country. 8 


| K Com. Dig. 87. 109. Dougl. 95. note (10). and 429. note (1), 


BAR rox, Serjeant. Admitting the pleadings are not good, yet In guare impedis 
;/ the plaintiff's count is ſo likewiſe he cannot have judgment; eplamuit᷑ muſt 
aud that it was fo, he ſaid, appears in that the plaintiff had not ſer gr cut ut 
forth a ſufficient title; for he hath all that Sir George Horner 
was ſeiſed in fee, and preſented the plaintiff, who was inſtituted * © 185 J 
and inducted, but doth not A ae the preſentation was tempore Old Nat * 
jacisz and therefore it ſhall be preſumed moſt ſtrongly againſt 35. 
himſclf to be tempore belli, and a preſentation muſt be laid 1 22 1. Init. 249. 

B. 


lait; and fo is the writ of aſſiſe of darrein preſentment, F. 
Jl. | | 


* 


Tux Cour held, that the pleadings were not good, and that 14. Ray. 953. 
the count was good ; for it is true, if a man count that he and his 2. Stra. 10006. 
anceſtors were ſeiſed in fee of an advowſon, but declare of no 1011. 
preſentation made by him or them, or if he declare of a preſentation 

without an eſtate, in both cafes it is naught, and good cauſe of 

demurrer; but here the count is both of an eſtate and a preſenta- 

tion. | 


And this difference was taken: If a man get a fee by pre- In what caſe ſt 
ſentation, which is his title, he muſt alledge it to be tempore is veceffary, in 
pacts ; but if it be in purſuance of a right, as if an advowſon be — —_ 0 
appzndant to a manor, and he who hath right to the manor preſent, 9 — ou 


nv oF = ww: 2» Fl] W ” = +> 2 5 A. Z =. 


uch preſentation is good in time of war. 5 pacis, 
And ſo judgment was given ot the plaintiff, = — 
Stevens againſt Auſtin. Caſe 112. 


ADJUDGED, that if a man have common for a certain In preſcribing 
number of cattle belonging to a yard-land, he need not fay for common for 
{vant upon the yard-land ; /ed aliter if it were for a. common à tain num. 
without number. | _ of a - 
they were lover bant,—1. Roll. Abr. 401. Cro. . . . . 
726. 1. Mod. & 7 3+ Com, Dig. — 2 2 * 0 
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Tbe Twenty-Bighth:and Twenty-Ninth c 
Charles the Second, nes 
. 
The King's Bench, + 


Sir Richard Rainsford, Knt. Chief” Yuflice. | 
Sir Thomas Twiſden, Xx. 46th 

Sir William Wylde, Kut. Tuſtices, 
Sir Thomas Jones, Kut. 8 > 

Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


TE SO OO *[ 186 
The Company of Ironmongers again Naylor and Cn 
2 Others. Caſe 113. 


RESPASS.—The jury by a ſpecial verdi& find ſeveral If an a& of par- 
acts of parliament, viz. the 14. Car. 2. c. 10. the 15, lament impoſe 
Car. 2. c. 13. and the 16. Car. 2. c. 3. for the better 30097 en "wn 


collecting of the duty ariſing by hearth-maney by officers to be ap- « ice what- 
pointed by the king; which act provides, © tnat if the party re- * foever,” with 
the ſpace of an hour, that then the of- direct ons an 


E fuſe to pay the on b 
« ficers, with the conſtable may diitrain,” They alſo find, that the non-payment eo 


Company was ſeiſed in fee of tive meſſuages, in which were thirty- LL Ke 

five [If $7 in the month of pace 33 that the 8 „ 
did never finiſh theſe meiſuages; and that from the time of the unh una. 
building, they ſtood all void, and unoccupied by any tenant or "eo, and ne. 
tenants whatſoever, * Then they fuid, that the collectors were law- ar oe by 
fully authoriſed ; and that ſuch a day they demanded the duty for ga:ſorer, are 
the fire-hearths in each of the ſaĩd meſſuages, which they alſo de- iiable to the du- 
manded of the Company, and which they refuſed to pay; and there- y and the offi- 


upon they took the diſtreſs, and kept it till the Company paid the e, on demand 
ſaid duty: and ſo make a general concluſion, cc. _— 


92 the corporation, may diſtrain as well the goods cn the premiſes as elſewhere, —S C. 2. Jones, 85. 
C. Pollexf. 297. 8. C. 1. Vent. 311. S.C, 3. Keb. 749. 23). 783. 80 Comp. 84. 
, N 4 | « * The 
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The queſtien was, Whether the owner of a new houſe unin. 
habited from the time of the building thereof ought. to pay this 
duty during all that time ? | 

Mx. PotttExrex and Mr. SyMPsoN argued, that they ſhall 
not be chargeable with this duty: their general reaſon was, becauſe 
no duty ſhould ariſe to the king without ſome benefit to the ſub. 
ject. And as to that it was ſaid, That in this caſe both the re. 
venue of the crown and the property of the ſubject are 
from which as from a root all theſe impoſitions ariſe to ſuſtain the 
public charge. And therefore it n 
the interpretations of ſtatutes, not only to conſider the benefit 
of the crown, but to regard what is convenient for the ſubjeR, 
There are two reaſons for impoſitions. FirsT, Such as are 
cuſtoms, via. tonnage and poundage and private tolls, which come 
in lieu of other things, and ſo are guid pre gu. SECONDLY, 
Subfidies or grants from the people, which naturally ariſe in ſome 
proportion from a benefit to the ſubject. And under the laſt of 
theſe reaſons falls the preſent duty given by the act of 14. Gar, 2. 
c. 10. only to proportion the revenue to the public charge of the 
crown ; and therefore it is not to be thought that the parliament 
ever intended a duty to the king where the ſubject had no benefit, 


for ex nibila nibii fit and how can it be thoug that a duty ſhould 


be paid before the ſubject hath any rent, which is the mother of 
the duty? for if a man expend a thouſand pounds in building, which 
is all he is worth, and the houſes ſhould happen not to be let, 
how can he then raiſe ſuch a ſum as muſt be paid to the king 
And it is an objection of no weight to ſay, if this duty muſt not 
be paid till the houſes are Jet, then the revenue of the king de- 
pends upon a contingency, bagaule all duties which come to the 


crown do depend upon ſuch. 


1 187] 


Tux NEXT THIXG to be conſidered is the act itſelf: and a 
to. that, 5 
Fnsr, It muſt be taken as an act which gives a new duty to 
the crown, and thereupon ſuch conſtruction ought to be made, 
that the ſubject's eſtate be not N ſurther than the words will 
bear; and for that reaſon it is to be taken in an ordinary ſenſe, 
and not to be ſtrained, though it had been in the caſe of an old 
duty; and for that the Lord Anderſon's Caſe (a) is a good autho- 
rity, viz, the ſtatute of 33. Hen. 8. c. 30. makes “all manors, 
& which deſcend to any heir vamp” or was — 4 * 
« king by judgment, recognizance, obligation, or other ſpecialty, 
ec x — : 1 ier ater the deb.“ Tenant in tail is bound 
in a recognizance to S. who is attainted ; then tenant in tail dies, 
and his iſlue aliens (RENE ; the * 1 extend the lands ſo 
fold, becauſe the act ſhall not be conſtrued to mean all recogni- 
zances for the king's debts, though the words are general enough; 
and though jt is not faid which way the debts ſhall come to t! 


ing, either by forfeiture, attainder, &c. yet they ſhall be taken 


(a) 7. Co. 21. 


8 


„ e ERR. 
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1 debts as were due to the ori- Tua Cour 

Sal fr which ren us boca — dl where ana __ * 

. to the A e upon the ſubject, in MONGE 

cake it ought „ conſtruction. And that — 

this duty is 2 gift cannot be denied, for it is called ſo in the very and Orzuzaty 
act, therefore yg. oof © t the conſtruction to be; and the rather, 

. s honour it ſhould be ſo; and both 

in this caſe as well as in c ions of his grants, the law hath 

more regard for his honour than for his profit. 


SECONDLY, This being fo called, a duty or tax by the very words 
of the act doth in the natural ſenſe import a proportion out of that in 
which the ſubject hath a benefit; and it will be ſcarce found that 
n given to the king where the ſubject has 
rather received a loſs than any profit out of the thing taxed, 
it would be very hard to pay . In the 
caſe of tonnage 3 = viſion is made that the party ſhall 
have allowance if the loſt by piracy, which was men- 
tioned to ſhew how unlikely it was that the ent ſhould in- See the 17. Goa, 
tend a duty where the ſubject had a loſs. Ever fince the maki c. 38. and 
the ſtatute of 43. Elis. e. 2: houſes that lay void and untenan tenanted f e of Me. 
have neither paid to church nor poor, which alſo ſhews how the — wa 


uſage hath been in caſes almoſt of the like nature. Laws, page 78. 


THE NEXT THING conſidered were the clauſes in this act of 14. 0 [ 188 } 
Car. 2. c. 10. * FixsT, The firſt clauſe gives a duty, viz. that 
« every chi and ſtove ſhall pa pon ngs.”—SECONDLY, 
The next clauſe is to bring this duty into a way of charge, viz. 
© that every owner or oc IR. 
© count of the number of hearths in writing, and the conſtables 
« to tranſmit ſuch accounts to the ſeſſions, there to be enrolled 
« by the clerk of the peace, and a duplicate to be ſent in tothe 
« exchequer.” From which it is to be obſerved, that where men- 
tion is made of bringing this duty into a charge, both © owners”? 
and « occupiers” are named; but © the owner” is not named in 
any plaze ghere the ment of the duty is mentioned, but < the 
« occupier” ont - Þ that f from the very intent and reaſon of the 
alt he cannot be chargeable. The account thus tranſmitted is to 
charge the inheritance, and therefore it concerns the owner to 
look after the charge ; but for empty houſes he cannot be 
becauſe the act takes no notice of them in the clauſe of payment, 
but are purpoſely omitted, that being laid on the occupier ; and this 
by THE PROVISO, Which is ſtrong] for the — 
ject, via, Provided that the decent 
< ſhall be charged only upon — for the time be 
© and not on tne landlord who Jet and demiſed the ame 3” ſo 
that by the body of the act every bouſe is charged, which being 
— might — given ſome colour to charge the owner ; but 
by THE PROY1S0 the payment is reſtrained to the occupier, and if 
there be no ſuch there ſhall be no payment. It was. ſaid, that it 
cannot be i d upon that an owner is an oc 1 becauſe the 


legal acceptance of the word ©« occupation” only intend an 
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Tux Comrany actual poſſeſſion, and not a poſſeſſion in law; and ſuch is the mean. 


oF 


e If 
Vi 


_Inoxm0nG Es therefore the proviſd extends to cafes where tenants run away-and 
Meal, pay no rent (as it certainly doth), becauſe there is no i 


AND Orrs. 
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then in being ; what difference can there be between that and this 
cafe, where the landlord in both hath no rent? for if he ſhall not 
pay where he cannot receive rent, why ſhould he pay where he hath 
none to receive? And that this was the meaning of the parliament 
may further appear by a clauſe in the act of 16. Car. 2. c. 3. made 
for collecting this duty by officers appointed 7 the king, which 
doth not enlarge the former ſtatutes,” and by which it is enafted, 
that if any occupier ſhall leave his houſe before any of the half. 
uty is appointed to be paid, & that 

< the next occupier ſhall be chargeable with the fame for the ſaid 
« half-year.” Which clauſe had been altogether vain and of no 
uſe, if empty houſes had been chargeable with this duty ; for to 
what purpoſe was it to charge a ſucceeding occupier, when the 
houſe itſelt, though untenanted, was chargeable before ? In this 
act alſo, which ſupplies the defects of the former, this duty is made 
yable to the om̃cer upon demand at the houſe where the fame 

| ariſe and grow due, and that in cafe of refuſal by the ſpace of 

an hour the officer may diſtrain; which ſhews a demand muſt be 
where there may be a refuſal, and no. refuſal can be where there 
is no occupier. There is alſo another clauſe which mentions both 


owner and occupier in this act, and which faith, © that no pro- 


* prietor, owner or occupier, ſhall be moleſted or charged, un- 
& lefs within two years after the duty accrued ; fo that 'where- 
ever a charge is laid, or an eaſe is given to the ſubject, the word 


. <- gecupier” and ſometimes both © occupier and owner” promiſ- 


cuouſly are uſed ; but where a payment is to be made, the owner is 
never mentioned; and if fo, nothing hall be intended within either 
of the ſtatutes to enlarge this duty upon the ſubject beyond the 
words and plain meaning thereof. —SECONDLY, There is another 
point in this caſe which concerns the king and all the people of 
England, that is, Whether the defendant here can be charged 
wita a diſtreſs (ſuppoſing this duty is to be paid to the king) be- 
fore any account of theſe hearths is tranſmitted into THE 
ExcnxtQuen, which firſt ought to be done; or otherwiſe the con- 
ſequence will be, that the officer may demand and take as much as 


he will at his pleaſure, and the king may be likewiſe prejudiced in 
Bis revenue ; for as the collector may bave from the ſubject more 


than he ought, and more than he is empowered to take by the law, 
fo he may pay the king lefs. Phe act directs, ( that an account 
« ſhall be taxen by the officers, and examined by the conſtables ; 
cc then to be tranſmitted to the ſeſſions, there to be enrolled, and 
“from thence ſent into THE EXCHEQUER.” Now what occaſion 


was there of all this folen:nity, if the king was entitled to a diſtreſs 
upon a bare refuſe! ? This being a' rent-charge upon a man's 


inheritance,” the king all not be entitled to it but by matter of 
record; for EH canaut take or part with any thing, neither y_ he 
8 2. N wh 
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but by matter of record; ſo that it ſeems by the act that this 
account is neceſſary to be tranſmitted into THE EXCHEQUER, and 
that the king is not entitled to a diſtreſs for this duty until that 


| have any eſtate or profit rendered him out of another man's eſtate, Tux Courany 


or 


Ixonwucoxncrrs 


againſt 


Narro 


be actually done, which is not only matter of information to the a Or 
crown, but in ſome meaſure entitles him to it, becauſe there is a [ 190 ] 


ty of five pounds laid upon the officer who ſhall neglect to 
= in ſuch account; which ſhews, that the ſubje& ought not to 
be charged before: for which reaſons judgment was prayed for 
the plaintiff. Fa 


Ma. HoLT and THE ATTORNEY GENERAL, on the other fide, 


argued, that empty houſes ſhould pay this duty: for TAE Ar- 
TORNEY GENERAL faid, that the words in the act were fo ex- 
preſs, that he was of opinion that the very reading of them would 
clear the point in queſtion.—In their arguments two things were 
p the ſtatute of 14. Car. 2. c. 10. FIST, The 

eneral clauſe which gives the duty in the body of the act. And 

ECONDLY, The its in THE YRO VISO. And if this be in 
the body of the act, and not excepted in the proviſo, then the 


duty is to be paid. And as to that it was faid, that this duty was 


* 


given in general words; by which it appears, that there was a de- 
or & every dwelling-houſe, 


n and intent to charge empty houſes, 


« edifice, or houſe whatſoever” is to pay this duty: and if every 


houſe, why not an empty houſe ? It 1s true, a dwelling-houſe is 
not a houſe wherein there hath not been an inhabitant, but wherein 


ſomebody doth actually live; and if a man furniſh a houſe very 


well, if it is not inhabited, it is notwithſtanding an empty houſe, * 
and ſuch a houſe as to fome purpoſes in the law is not a dwelling- _ . 


houſe ; for it is not a manſion-houſe, ſo as to make it burglary for 


« EXCHEQUER,” by which it appears that thoſe words & owner 
“ and occupier” are not there uſed in a different ſenſe; for if the 
occupier were only liable, the owner need not look after the fign- 
ing the account of every hearth, The third clauſe takes notice, 
« that if it ſhould happen there be no occupier, then the officer 
« may go into the empty houſe to examine if the account” given 
“ him be true.” Now it an account is to be taken of ſuch houſes 


as are charged by this act, and an account is directed to be taken 


of empty houſes, then ſuch empty houſes mult be charged; and this 
ſcemed to them to be * the intent and meaning of the Legiſlature, 
for there being a return to be made of empty houſes, if ſuch had not 
been intended to be charged, they — have directed a return 


alſo to have been made of the non- inhabitancy. And therefore 


that ſomething more than © an occupier” was here 


they 
meant, for otherwiſe the word & owner” had not been put in; 


the meaning of which muſt be, that dwelling-houſes come within 


the breaking of it open. By the ſecond clauſe, & every owner 
& or occupier is to ſubſcribe the account to be ſent into THE 


* [191] 


the charge of occupiers, and empty houſes within the charge of 


the owners. THEN as to THE PROVI8O, © that the duty hereby 


+ ariſing ſhall be charged only upon the occupiers and dwellers 


« of 
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Tex Conrany © of ſuch houſes, their executors and adminiſtrators,” that 
- or 

Izowmoncrt: ſubject matter of the proviſo; for the deſign and purpoſe of 


A; 
no ſort extend to di an empty houſe, becauſe it is not the 


it was 


not to diſcharge the duty, but to transfer the charge upon the te- 


an r gtes, nant where the bouſe was inhabited ; for if a contrary conſtrue. 


tion ſhould be made, then no duty ſhould be paid at all by the 
PIER by Gund va ty in amp houſe In the caſe of a 
modus decimandi it ĩs payable by the occupier and poſſeſſor of the houſe, 
and the landlord is never charged but where there is no occupier, 


ee 2020 If is Ine © yay where a 
took care 


man has no profit; it was anſwered, That 


that 


men ſhould not ſtop up their chimnies when once made, and that 
this duty was paid for many chimnies which were never uſed, and 
what profit can a man have of a chimney he never uſeth ? If there 
had been an act that ſo much ſhould be paid for every window, it is 
all one whether it had been for profit or pleaſure, or whether the 


window had been uſed or not; and there is as much reaſon 


that a 


man ſhould pay for houſes never inhabited, as for fuch as have 


been iahabited and are afterwards without tenants. This at 


ought 


therefore to receive a favourable conſtruction; the preamble where. 
of mentions that it was for © the endreaſing of the king's revenue,” 
which is pro bono publica, and which is for the peace and profpe- 
rity of the nation, and the protection of every ſingle perſon 
therein; and though a particular inconvenience may follow, the 
party ought to ſubmit. When a man builds a houſe, he propoſes 
a profit, and it is not fit the king's duty ſhould be contingent, and 


depend till he has provided hi of a tenant. —As to the 


other 


objection that was much relied on, viz. where the act ſpeaks of 

2 13 © 6 grreny it mentions both & owner*” and © occu- 
[ 292 } « pjer;” but where it diredts the payment of ® the duty the oc- 
cupier only is named, by which it was inferred that he alone was 
chargeable. It was anſwered, that in the ſtatute of 16. Car. 2. 

c. 3. owner, proprietor, and occupier, are uſed promiſcuouſly, 

wherein © it is provided, that they ſhall not be charged unleſs 

* within two years after the duty accrued ;” now if the owner 


was not chargeable, why is he mentioned there ? 


As to THESECOND POINT, conceived that the duty being 
payable to the king, he had a y by diſtreſs before the account 
was certified into THE EXCHEQUER ; for the return was to inform 
the king what advantage he maketh of his revenue, and no pro- 


ceſs iſſued upon it; beſides, the act veſts the duty in him 
L ady-day 1662 ; and by reaſon of that he may diſtrain. 


from 
The 


king hath no benefit by returning of the account, that being only 
intended to prevent his being cheated, ſo that it is not to entule 
but to inform him; it is only to return a juſt and true account; 


not but that it may be levied, and the king entitled before 


: and 


it is no inconvenience to the ſubject, if there be no ſuch account 


returned; for if the officer diftrain for more hearths than in 


truth 


there are, the ſubje& has a proper remedy againſt him. The king 


ſutters when returns are not made of ſuch duties as he oug 


ht ta 


have 
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have for the ſupport of his dignity ; and becauſe he is liable to be Tu C., 
defrauded in the managing of his duty, is it reaſonable that he 1 endung 
ſhould loſe all ? As to what was ſaid of the king's taking by mat- ga 
ter of record; it is true, if he diveſt an inheritance, as in caſe of Narios 
attainder, it muſt be by record; but here the very duty is given 4x» Orazas 
to him by the act itſelf, which makes it a different — It the | 

king ſhould be ſeiſed in fee of a great waſte, which happens to be 
improved by his tenants, and thereby tythes become due, it may 

be as well Aud, that he ſhall bave no tythes without record, as to 
ſay he ſhall have no hearth-meney for houſes newly erected, whereby 
his revenue is increaſed. For theſe reaſons judgment was prayed 
for the defendant. | | 


And upon the ſecond argument judgment was iven accord- 
ing?y for him, That empty houſes are ſubject 4 liable to this 
9 


*[ 193] 
* Aſtry againft Ballard. 7 _ Caſe 114. 


| ROVER AND CONVERSION FOR THE TAKING OF COALS,— A: being feiſed 
Upon not guilty pleaded, the jury found a ſpecial verdict, un fes of a ma- 


„ ſaid mano 


c 
bei iſed di i the lands, tenements, and « meg, 
heteditaments, that he had in the ſaid manor, for a term of years © leads, com- 
to M. R. in which demiſe there was a recital of a grant of the ſaid , e 
manor, meſſuages, lands, tenements, commons, and mines, but in =" * 
the leaſe itſelf to R. the word © in was left out. Afterwards 5 in the mer... 
the reverſion was ſold to the plaintiff Afry and his heirs by deed “ ſuages, lands, 
enrolled ; and at the time of this demile there were certain mines tenements, 
of coals open, and others which were not then open; and the ccals „ betei- 
for which this action of trover was brought, were digged by the . —_— 
leflee in thoſe mines which were not open at the time of the leaſe: « ſaid manor.” 
and, Whether he had power ſo tv do? was the queſtion. The leffee, not- 
It was ſaid, That when a man is d er unde wherehy With hm rand elite 
are mines open, and others not open, and a leaſe is made of theſe is omittedin the 
lands in which the mines are mentioned, it is no new doctrine to © e work 
fay, that the cloſe mines ſhall not paſs. Men's grants muſt be — — — 
taken according to uſual and common intendment, and when words time 2 the de- 
may be ſatis they ſhall not be ſtrained ſarther than they are miſe, bot he 
nerally uſed ; for no violent conſtruction ſhall be made to pre- t open a 
judice a man's inheritance, contrary to the plain meaning of the ea 
Words. A mine is not properly ſo called until it is opened, it is . © *: Jenes, 
but a veix of coals before; and this was the opinion of Loxp * Lev 
Coxx in point, in his Firſt Inft. 54. b. where he tells us, that if 758. 23 
Ne mines, ſome being opened and others not, 5- C. 3. Keb. 
e leſlee ma mines o d dig? 233. 
— 7 Ronin 1 on 
| 444 | 
And of th cog was THE wHOLE CourT; and TwisDes, 3 8% 
Juſtice, faid, That he knew no reaſon why Loxp Core's ſingle rg 8 


opinion , Med. 19g. 
IIR. 299. 
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Ballard. 


5 Cate 115. 
0 3 94 ] Wär OF ERROR UPON A JUDGMENT IN AN INFERIOR 


On a judgment | 
in an inferior The error affigned was, That the mayor, who was Fudge of 


court, when a 


rene MEN ment being given _ = defendant before him, it was there. 
in abatement in 

thecourt below, where, upon a Writ of error brought upon a judgment in an in- 
ines, ee ferior court, the error aſſigned was, 2, Nan d 

above, that the was Curia tent. coram 7 S. ſeneſchalls,” who was not ſteward; 
mayor had not and that was held to be an error in fact. 


— pare But on the other fide it was inſiſted An not error, bis 


ant to 13, Car, Cauſe the acts of the mayor ſhould not be void as to frangere. 
2. c. 1. 3 for, The ſtatute of 25. Car. 2. c. 2. for preventing of dangers which 
— r may happen from pop ifþ recuſants, diſables the party who is not 


: par 
Were corgm on forfeit five hundred pounds; fo that as to himſelf, whatever he 


Judixe. 


Sr. 


4 


184. 
S. C. 3. Salk. 


248. 


S. C. 3. Keb. 


$606. 665. 632. 


30. Mod. 1. = 


142. 166. 272. 


11. Mod. 143. 


x2. Mod. 205. 


650. 


ber $73- 1955 Ld. Ray. 390- 3. Bac, Abr. 727. See Cook v. Jones, Cowp. 728. 


* IF? „ 


4 —— 5 


8. C. 2. Jones, to work a miſchief or wrong to ftrangers, for the law favours what 
who, upon a preſentation made, admits a to a benefice or 


Hilary Term, 28. & 29. Cit. . fa B. K. 


opinion ſhould not be as an authority as FiTZHERBERT in 
his Natura Brevium, or A. Beere. AND STUDENT. 


Tpfley again Turk. 
court. 


the court, did not receive the ſacrament at any pariſh * _— (a), 
nor file any certificate (50, fo that he was not mayer; and judg- 
6 like the caſe of Hatch v. Nichols (c); 


fore coram non j 


the ftile of the court 


e zocording to he to hold an office, and-if he execute 
fame afterwards, upon complaint made, and conviction, he ſhall 


doth in his office is void; but it was never the intent of the act 


is done by one in Teputed authority ; as if a bilhop be created, 


collates | by lapſe, the former biſhop not deprived or re- 

moved, —— tte Gro. Eliz. 699. 

But admitting it to be an error, it cannot now be aſſigned rho, 
t 1 

upon record, and there is j ndant; 

ut if he had been taken upon that 3 — te ig have 

Fac. 359. Cre. 


Wr, Fuftice. You hall A hat for error which you 
might have pleaded, efpecially having admitted it by pleading ; and 
one e Muſorave 5 Cafe was cited, ——— 
of parliament which lays a tax upon ma 
them void if the king 's duty be not paid; and it was 2 
that if the duty was not paid, but admitted in pleading, — of rarkgr 
not afterwards alledge Low before was admitted, vix. 


— 


(e) As directed by 13. Car. 2. ſt. 3. (5) As direfted by - Car. 5 
C.1.f. 10.32, Bot ſee 5. Geo. 1. c. 6, C. 2. *. 
1. Black. Rep. 229 Burr. Rep. 1013. (c) 1. Noll. a — 


Cowp. * 1. Hawk. P. C. 13. iv I 


5 duty 


Hilary Term, 28. & 29. Car. 2. In B. R. 


was not paid. Upon a writ of error in 


iament it cans 


—_— aſſigned for error, that the Chief Juſtice of the king's 
bench had not taken this oath ; the ſame might be alſo of a writ 
of error in the exchequer chamber; for an error in fact cannot 


be there aſſigned. 


But at laſt the judgment was reverſed (a). 


(«) The other Judges being of opi- 
nion, FrzsT, That, by not taking the 
oaths, the office, and all acts done by co- 
lour of the office, was void by the 25. 
SxconDLY, That the 


4 
1 
4. 


tj 
i 

"7 
I? 
is 


$ 

4 
T 
»&F 


11 
'- 

51 
12 
. 
11281 


13. Car. 2+ C. 1. makes the 
and the 25. Car. 2. c. 2. diſables the 


to have, occupy, or gnjoy their 


11 


to his authority, may be valid as to 
ſtrangers. 1. Hawk. P. C. ch. 8. ſ. 3. 
And now by the ſtatute 5. Geo, 1. c. 6. 
All perſons in the actual of 


L any office, that were required by the 


« above act to take the ſacrament, c. 
* ſhall be confirmed in their reſpective 
© offices, and none of their acts be 
« queſtioned, notwithſtanding their 
4 omiffion to take the ſacrament as 
*« aforeſaid ; nor ſhall they be removed 
« by the ion, or otherwiſe pro- 


- © ſecuted, for or by reaſon of ſuch omiſ.. | 


« fion, unleſs ſuch perſon be fo re- 
„ moved, or ſuch proſecution com- 
« menced, within fix months after the 
„election. See alfo the caſe of Craw- 
ford v. Powell, 2 Burr. 1013. and Rex 


v. Monday, Cowp. 530. 
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HILARY T E R M, 


The Twenty-Eighth and Twenty-Ninth of 
Charles the Second. 


1 
The Common Pleas. 


Sir Francis North, Knt. Chief Juſtice. 
Sir Hugh Wyndham, Nut. 

Sir Robert Atkins, it. Juſtices. 

Sir William Scroggs, Kut. 


Sir William Jones, Kut. Attorney General. 
Lr Francis Winnington, Kat. Solicitor General. 


— BM— 
*[ 195] 
* Higginſon againf Martin and Hadley. cap 116. 


RESPASS AND FALSE IMPRISONMENT.— The defendant To a juftifica. 
juſtifies by proceſs iſſuing out ofthe courtof F/arwick, upon tion of treſpaſs 
a judgment obtained there; and ſets forth, that there was @ aud falſe im. 
plaint there entered ins plea 7 treſpaſs, 1 bor wa the defendant ——— "= 
ed, ſuper quo taliter proceſſum fuit ; that judgment was given an inſeri 
eaſt 2 which! he ann impriſoned. The 8 
Winti replies, That the cauſe of action did not ariſe within the phintiff reply, 
juriſdiction of that court. The defendant rejoins, that the plain- be ys of 
tif is now e/opped to ſay ſo, for that the declaration in the in- ig 3 
ferior court againſt the now plaintiff, did alledge the cauſe of ac- juriſaiction the 
tion to be infra juriſdictionem of the court, to which he pleaded, defendant may 
and judgment was given againſt him, The plaintiff demurs, _ __ 
igel in his declaration that it did ariſe within the-juriſdiQtion. 8. C. 1. Free. 322, Mcory 
422. Latch, 180, Cro. Jac. 184. 2. Com. Dig. 615. 1 Bac. Abr. 563. ' Ye 


NzwpiGATE, Serjeant, took exceptions to the plea. a 


Fixs r, It is ſaid, a plaint was entered in placito tranſgreſſionis, A juſtification 
but it is not ſaid what kind of treſpaſs it was, whether a clauſum 10 ueſpaſ un- 
freit or other treſpaſs. — 

need not ſtate the Lind of treſpaſs, 2. Lev. 82. . Ld. Ray. 30. Cowp. 19. 


Vol, II. O Hoexixs, 


Hilary Term, 28. & 29. Car. 2. In C. B. 


mein %n Hopkins, Serjeant, anſwered this exception, that the plaintif 
again there ſets forth, that levavit quandam querelam in placito tranſgreſ. 
ett. fonis, which was well enough. 


Harz. 
Tux Cour was of opinion, that there was no difficulty in 
this exception, but as to this thought the plea well enough. 
A juſtification SECONDLY, It is ſaid that the defendant appeared, ſuper pu 
under proceſs taliter proceſſum fuit; that judgment was given for the plaintif, 
ee and no mention was made of any declaration; and the pleading 
he ponceedarrs, faliter proceſſion off in an inferior court is not good. 
with a rabiter . "<< 
Horkixs, Serjeant, anſwered, that «taliter proceſſum fuit” isthe 
* 0% Any ſhorter and better way of pleading ; and therefore in a ſcire faciar 
Ante, 10. nothing is recited but the judgment: it is true, that in a . fu 
1 the whole record muſt be ſet out, but that is not neceſſary 


Ld. Ray. 80. Tux CourT was alſo of opinion that there was no diff. 


ap _ 2 culty in this exception; and as to the © taliter proceſſum fuit" 


ſee the cas of they all held it well — and that there was no neceſſity of- 


Rowland v. ſetting out all the proceediugs here as in a writ of error. 
Veale, Cowper, 118. where this poiat is determined. | . 


* i 196] * TainDLy, It did not appear by what authority the court at 
A juſtification Mas wick was held, whether by grant or preſcription. —T at Court 
under proceſs of was alſo of opinion, that as to this exception the plea was wel 
pn an due enough; for it is ſaid, that the borough of JYarwick is antiqu 
by what avtho. #47245, and that the court is held there ſecundum conſuetudinen, 
rity — court which is well enough. 

In an ation of But HorkIxs, Serjeant, ſaid, let the pleadings be good or bad, 
falſe impriſon- if the declaration here be ill, the plaintiff cannot have judgment; 
an g. and that it was fo, he ſaid, that the writ alledged an impriſonment 
— — 1 generally, but the count an impriſonment donec he paid 5l. 10s, 
the writ which is variant; and THE PROTHONOTARIES ſaid, that the writ 
an impriſon= uſed always to mention donec, &c. | 

ment genera/ly, - 

and the declare= But THE COURT were all of opinion, that the count was well 


tion ſtate it to be enough, for there was no matter therein contained which was not 
waiil be padfive in the writ ; the impriſonment was the gift of the action, andthe 
412 donec, &c. might have been given in evidence, becauſe it is only 
Dougl. 402. an aggravation and a conſequence of the impriſonment; ſo that the 
065. count is not larger, but more particular than the writ. 


If the deckra. FoUurTHLY—NEWDIGATE, Serjeant, excepted, that the ju/- 
tion in an infe- tiſication was ill, becauſe the inferior court had no juriſdiction, and 
— mareph ſo the proceedings are coram non judice; for the plaintiff in lis 
aQtion aroſe Teplication ſaith, that the treſpaſs for which the recovery was had 
evithin the juriſ- in the court of Warwick, was done at a place out of the uriſdic- 
dition, and a tion of the court, which the defendant hath admitted by relying on 
un begiv® his plea by way of e/foppel. | 
the defendant on an sctlon of treſpaſs againſt the plaintiff and the officer of the court for arreſting 
under its proceſs cannot reply to a juſtification, that gy = atk nag — 
iſdictiou.— Vent. Lutw. 9 2. » Rep. 109. 3. LV. 24} 
| Eggs = * . 4229. _ VA. 332. Cowp. 18. . * 2035» 
$- Com. Dig. 273, Ban 


* ns 8 "WY — aids Woot ot too oo db ftilitloÞ.c oca_r __ 


| Hilary Term, 28. & 29. Car. 2. In C. R. 


Hopk1Ns, Serjeant, anſwered, that it is too late now to queſtion Hic two 
the juriſdiction of the inferior court, after the party hath admitted t 
it below. He ought firſt to have pleaded to the juriſdiction, but Mas run any 


HavLsY, 


is e d by his own admittance there; and, ſince judg- 
— pa 7 it, it is not now to be queſtioned. But, N 
ever, this being in the caſe of an officer, if it was out of the 
juriſliction, he is bound to execute the of the court, and 
ſo this is a good excuſe for him. Dyer, 61. 10. Co. 77. 


Tux Court agreed, that the officer in this caſe was to be 
diſcharged ; for though the proceſs be erroneous, he is to. obey 
and not to examine. Neaver v. Clifford, Cro. Fac. 3. (a). 


But the great doubt was, upon this fourth exception, as to 
the point of juriſdiction ; and whether the other defendant, who 
was the plaintiff below, ſhould be likewiſe diſcharged. 


Tus Cntr JUSTICE, and WyNDHAM, Fuftice, as to that, 
were of opinion, That this was no good juſtification as to the 
plaintiff below; for if the cauſe of action did ariſe without the 
juriſdiction, of which he is bound to take notice, the proceedings 
quad him are all coram non judice, and he cannot juſtify the 
ſerving of any proceſs; ſo that if the treſpaſs was done out of the 
juriſdiction of the court, the defendant below may bring an ac- 
tion againſt the plaintiff, and is not concluded here by the pro- 
ceedings there, but may alledge the cauſe of action to ariſe out 
of the juriſdiction ; as to his beihg eſtopped by admitting of 
the juriſdiction below, that cannot be, becauſe an admittance can- 
not give the court a juriſdiction where it had none originally; and ſo, 
he faid, it was reſolved in one Squib's Caſe (h), ina ſpecial verdict. _ 
He who ſues in an inferior court, is at his peril to take # [ 197 ] 
notice + the nar rn Moog limits of . ee * rs if the n 60 

after a verdi ow, prays a prohibition, es that Eg Ne 

Pr 8 
it is no eſtoppel that he did not take advantage of it before. 1. Roll. x. Bac. Abr. 
Ar. 545. 565. 


But Ark Ixs and ScroGcs, Fuftices, were of another opinion; . vent. 88. 
they agreed that if an action be brought in an inferior court, if it Lot. 1557. 
be not faid to be infra juriſdictionem curiæ, they would never pre- 9- Mod. 95. 
ſume it to be ſo, but rather to be without, if not alledged to be 7%: Mo% 77+ 
within the juriſdiction (c), and here in the plea it is not ſhewnat all; — 2 ru 
fo that as the caſe ſtands upon the plea, the proceedings are coram Stra. 256. 567. 
nan judice, and there is no legal authority to warrant them, and 786. 794. 827. 
by conſequence the officer is no more to be excuſed than the party, LA. Ray. 211, 
becauſe alſo it is in the caſe of a particular juriſdiction: and ſo 30. 
it hath been adjudged upon an eſcape brought againſt an officer 
of an inferior court, wherein the plaintiff declared that he had 
brought an action upon a bond againſt S. in the court of King- 
fn, and that he had judgment and execution, and the deſendant 
luffered him to eſcape ; this declaration did not charge the defen- 


(«) 2. Leon, 89. 4. Leon, 78. Stra. b) Ante, 29. 
569. 0 c) See 1. Term Rep, 151. 
2 


Hilary Term, 28. & 29. Car. 2. In C. . 


Rrecivzon dant, becauſe the bond was not alledged to be made : uri. 

% Jiftionem curiæ; for though ſuch an action is — — 

Mart AND ture, yet the proceedings in an inferior court upon it are coran 

HADLEY. * Fm 2 2 "as . 

non judice, if it do not appear to be infra juriſdiitionem, 1. Rell, 

Ar. 809. though in the caſe of a general juriſdiction it might be 

— But here the rejoinder doth help the plea; for the 

plaintiff having replied, that the treſpaſs was committed out of 

the juriſdiction, and the defendant. having rejoined, that he had 

alledged in his declaration below that the treſpaſs was done within 

the juriſdiction, it is now all one plea, and the plaintiff hath con- 

feſſed it by his demurrer ; fo that in d it was alledged below 

and admitted there, it is a good plea both for officer and party, 

r 938. and the plaintiff cannot now take advantage of it, but is con- 

— 102. Cludedby his former admittance, and it ſhall not be enquired now 
whether true or falſe (a). 


(a) It is faid, 3. C. 1. Freem. 322. not be effopped to do it here, by admit. 

that Tus Couvar, in Trinity Term ting a matter is an inferior court in a 
1677, gave judgment without queſtion cauſe that they had not juriſdiction of, 

in favour of Martz the officer; but as — But Scaosos, Juftice, contra, becauſe 

to Hadley, who was plaintiff in the in- there was a Judgment in being; and 6 
ferior court, judgment was given. by long as that continued in force, it ſhould 
Non rn, Chief Fuſtice, Wx DAN and protect thoſe who acted under it till it 
ATxins, Juſtices, againſt him; for was reverſed by writ of error.— An 
although the officer could not take notice this opinion of Sc ao s ſeems confirmed 

(ir being alledged in the declaration to by che opinion of the Court in the cal 

be within the juriſdition of the court) of Rowland v. Veale, Hilary Term 
that it was without, yet the plaintiff x4. Geo. 3. Cowp, 20. See Squid 
himſelf ſhall be bound to take notice of v. Hole, ante, 29. Trevor v. Wall, 

| it ; and though the deſendant did not 1. Term Rep. 151. Cooper v. Boa, 

c 1. Term Rep. 535. 


Caſe 117. * Jones's Caſe. 


The court of IT was moved for a habeas corpus for one Jones, who was com- 
* mitted to New Priſon by warrant from a juſtice of peace, for 
common taw, Tefuling to diſcover who entruſted him with the keeping of the 
grant a babeas keys of a conventicle, and for that he had been inſtrumental to 
corp; to bail a the eſcape of the preacher. He was aſked by the juſtice to give 
for a. Security for his good behaviour, which he alſo refuſed, and there- 
An, upon was committed. 


1. Mod. 235. TS CHIEF Jus ric doubted that a habeas corpus could not 
—_ be granted in this caſe, becauſe it was in 4 criminal cauſe, of 
„%. Which the court of common pleas hath no juriſdiction, and that 
Vaugh. 157. ſeemed to be the opinion of my Lord Coke, 2. Inft. 5 5. where he 
2. And. 297. faith, it lies for any officer or privileged perſon of the court. 
e. Barnes, 19. There are three ſorts of habeas corpus in this court. One is ad 
1 Len. 18. Teſpendendum, which is for the plaintiff, who is a ſuitor here againſt 
=. Jones, 13. any man in priſon, who is to be brought thereupon to the bar, and 
"Carter, 221. remanded if he cannot give ſureties: there is another habeas 
3. Bac. Abr. 4. corpus for the defendant ad faciendum et recipiendum ; as to this, 
bb. 745- the ſame juriſdiction is here as in the court of king's bench; if 2 


-.- xp ane perſon be near the town, by the courſe of the court, nr 


. RS CET” TY wr FE -=- = *F 34, WH ** ., 
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hither to be charged (a), and then the habeas corpus is re- 
turnable immediate; but if he be remote, it muſt then be return- 
able in the court at a certain day: theſe are the habeas corpus's 
which concern the juriſdiction of this court, and are incident 
thereunto. There is another which concerns privilege, when 
the party comes and ſubjects himſelf to the Court to be either 
hailed or diſcharged, as the crime is for which he ſtands charged; 
and if he be privileged, this court may examine the caſe and do 
him right; if a private man be committed for a criminal cauſe, we 
can examine the matter and ſend him back again. Before King 
James's reign there was no habeas corpus but recited a privilege, 
; in the caſe of privilege for an attorney; ſo that if this court 
cannot remedy what the complains, it is in vain for the ſub- 
ect to be put to the trouble when he muſt be ſent back again; 
neither can there be any failure of juſtice, becauſe he may apply 


himſelf to a proper court. 
And of the ſame opinion were WV DRAM and SCROGGS. 


* But ATKINS, Juſfice, was of another opinion; for he could ſee # [ 199 ] 
no reaſon why there ſhould not be a right to come to this court as 
well as to the king's bench; and that V aucnan, Chief Fuftice, 
and WYLDE and ARCHER, Fuftices, were of opinion, that this 
court may grant a habeas corpus in other caſes thoſe of pri- 
rilege 601 | 

Afterwards the priſoner was brought to the court upon this if the 
babeas corpus, but was remanded, becauſe this court would 2 
take ſureties for his good behaviour. row nyt good 


Taz Curry JUsTICE ſaid, that when he was not on the bench ä 
he would take ſureties as a juſtice of peace: and Monpay, late ** Hk. F. & 
Secondary, informed him that WVID E, Juſlice, when he fat in . 
this court, did once take ſuch ſureties as a juſtice of peace. 


Jowns's 
Casz, 


SITSEUTESEASSSEAS = 


(a) Stiles Prat. Reg. 3 30. 1. Mod. 
235» 3+ Bac, Abr. 2. 1. Salk. 351 
- 2. Burr, 1049. Tidd's 


ſhall be committed by the privy 
council, he may apply to the king's bench 
or common pleas, who ſhall grant him a 
babeas corpus ; and by 31. Car. 2. c. 2. 


any Judge of the ſaid courts, or Baron of 
the exchequer in the vacation, may award 
a habeas corpus for any priſencr whatſs- 
ever, And it is decided, that the court 
of common pleas may, by the common 
law, grant a babeax corpus in all cafes of 
/d .- Wood's Caſe, 3. Wit. 
172. S. C. 2. Bl, Rep. 746. See alſo 
2. Hawk. P. C. . 
Wilzes's Caſe, 2, Will, 151. 


wy of the ſaid courts in Term-time, agd 
"BF 
Caſe 118. 
uftice, that in @ replevin In r bath 
* and the 


| Anonymous, 

IT was the opinion of Nox r, Chi 
28 are actors; for the one 
ether to have the cattle, | 
Q'z And 
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In art tv, And there the place is material; for if the plaintiff alledge the 
if rhe raking be taking at A. and they were taken at B. the defendant may plead 
alledzed «rf the 2 et forms, but then he can have no return; .be 
} 


he ſhall have no retwre. — 1. Bro. Ent, 12a. Lut- 1131. 2. Will, 354. 5. Com. Dig. Pleader” 
(3. K. 12.)- 3. Term Rep. 349+ | | 
Caſe 119. Sir Oſborn Rands againſt Tripp. 
The Court will TE iii tr was a tobacconift, and lived near Guildbal, 
—_ Ines . Londen. He married the daughter of the defendant, who was 
tried the cauſeis a alderman” in Hull, and had four hundred pounds portion with 
difatistied with her. After the marriage the defendant ſpoke merrily before thre: 
the verdicc. witneſſes, That if his ſon-in-law would procure himſelf to be 
8. C. 3. Salk, « Anighted, ſo that his daughter might be à lady, he would then 
= 4 give him two thouſand pounds more, and would pay one thouſand 
my ee oy « pounds, part thereof, preſently upon ſuch knighthood, and the 
240. 478. 419. © other one thouſand pounds within a year after (it being in- 
437. 803. tended when the plaintiff ſhould by his trade get an eſtate ſuſ- 
6 ones 316. ficient to qualify him for the dignity of a knight). 
5 2 352. The ſon-in-law, without acquainting the defendant, did about 
357 439- nine months afterwards, procure himſelf to be knighted, and 
1. Peer. Ws. brought an afſumpſit for the two thouſand pounds, which was tried 
8 before NOR TR, Chief Fu/tice, at Cuilaball and the jury gave 
L200] fifteen hundred pounds damages. 


* Peer. Ws. MAYNARD, Serjeant, now moved for a new trial, upon the 

T. 114. 584. 2idavit of the defendant that he had found out material witneſſes 
691. 955. 052, ſince the trial, and that ſuch witneſſes as he had ready at the 
1105. 1142- trial could not get into court, becauſe of the great tumult 
Annally's Rep. and diſorder there with a multitude of people, by reafon whereof 
73” his counſel could not be heard from the noiſe, and when they of- 


1. Will. 22. fered to ſpeak were as often hiſſed. 


329. Tur Chir Jusrick thought it was a hard verdict, for he 


— OS 3 was not clearly ſatisfied that the agreement was good, it bei 


5. Com. Dig. only for words which were ſpoken by the old man when he 
©& Pjeader” but a weak memory. | 


(K. 27.). And thereupon a new trial was ted, becauſe the Chief 
* Juſtice thought it was fit fo to be. EM | | 


Caſe 120. Baſket againſt Baſket. 

To debt on a TYEBT upon A BoND with a condition to make an affurance of 
eee an annuity of twenty pounds a to the plair tiff, within 
a a fix months after the death of Mary Baſſett; and if he refuſe when 
fix months after the death of A. and if he refnſc on requeſt to pay 300l. and if he fail in payment 
thereof the bond to be forfeited, the defendant may plead no grant tendered within the fix months ; 
for the plaintiff, by not making the requeſt in time, h:th diſcharged one part of the condition, and the 
law will diſcharge the defendant from the other, —S, C. 1. Mod. 264, S. C. 1. Freem 228. 
Ante, 75. Poſt, 304. 7. Roll. Abr. 447. 455. Poph. 98. Goldſb. 142. Cro. Eliz. 396. 539. 
T. Jones. 95. 3. Ley. 137. Moor, 654. 1. Saund. 987, Gib. Eq. Rep, 250. Abr. Eq. 107- 
10. Mod. 473. 268. 419. 11. Mod. 48. 12. Mod. 413. 455+ 462. 503. 2. Vern. 344+ 721+ 
Prec. Ch. 862. a. Pecr. Wrns. (617). 3. Peer. Wms. 189. Stra. 459. 535+ 569- 71% 
Ld. Ray. 750. 911. 2. Com. Dig. * Condition” (K. 2.). 3. Com. Dig. EleQion” (A.). 
I» Bac, Abr. 432. 3. Bac, Abr. 708. 1. Term Rep. 645. 
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requeſted by the plaintiff, then to pay three hundred pounds; and 
if he fail in payment thereof, the bond to be forfeited. The de- 
ſendant pleads ¶ that the plaintiff had not tendered any grant of an 
annuity within the fix months after the death of Mary Baſſett. 
The plaintiff replies], that all the fix months he was a priſoner at 
Morocco in Barbary, and that after his return he requeſted the 
dfendant. To this replication the defendant demurred. 


GrorGE STRODE, Serjeant, maintained the demurrer. The 
queſtion was, Whether the plaintiff, by negleCting to tender a 
grant of the way; bo the defendant, hath not diſpenſed with the 
whole condition ? And he held that it was diſpenſed withal, and 
that, no requeſt being made, the bond could not be ſued at the 
common law; and therefore the replication was ill. It is not ſo 
much a disjun&tve condition to do one thing or another, but the 
laſt clauſe is @ penalty to enforce the firſt ; for ſeeing the annuity 
is to be but twenty pounds a year for a life, and yet that three 
hundred pounds is to be paid in caſe that be not granted, this proves 
it to be only a penalty, becauſe annuities at the higheſt value are 
but at eight years purchaſe, whereas this is fifteen years purchaſe, 


Batter 
againſt 
Bazxzr, 


ſo that the three hundred pounds could never be intended as a * re- * 2011 


compence for the annuity ; neither could the defendant poflibly 
fve the condition, becauſe the _ ee is limited both for the 
nt of the three hundred pounds and granting of the annui 

ian months; and the plaintiff bath 2 utmoſt — 
requeſt the executing the grant, and therefore the other cannot pa 

the money before (a). But taking the caſe to be that this is a di 

jundtive condition; yet ſince conditions are always made in favour 
of the obligor, the power of election, even in ſuch caſes, is left 
wholly in him (); but according to ſuch conſtructions as would 
be made for the plaintiff, the election is gone from the defendant, 
and left in the obligee; for if he do not requeſt the annuity, then 
the three hundred pounds is to be paid, and this is directly againſt 
the rules of disjunctive conditions. The cafe of Greeningbam 
v. Ewre (c) is expreſs in point, where the condition of 4 
was, that if the obligor delivered to the plaintiff three bonds by 
ſuch a day, or gave him ſuch a releaſe of them as the plaintiff 8 
counſel ould adviſe, before the ſaid day, that then, &c.; the 
defendant pleads nothing as to the delivery of the bonds, but faith, 
that the plaintiff's counſel adviſed no eleak : and upon a demurrer 
this was adjudged for the defendant ; becauſe in all obligations 
with a penalty the election is always in the obligor ; and this 
being a disjunctive condition, each part is likewiſe in his election; 
for it the obligee ſhould not tender the releaſe, the other is not 
bound to deliver the bonds; and if he ſhould tender it, then the 
—_ may either deliver the bonds or execute the releaſe, which 

p 


eaſes, 4. Hen. 7. pl. 4. If a man enter into bond, with con- 


dition to marry Jane by ſuch a day, and the obligee marry her 


a) 1. Saund, 287. (c) Cro. Eliz. 396. 639. 1. Roll, 
_ (4) Wright 5. Bull, poſt. 304. Abr. 447. Poph, gs, Gould, 142. 
Qs mY befors 


Bazrzr 
againſt 


Bazxzr. 
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before the day, the condition is ſaved (a); but it is otherwiſe if 
a ſtranger had married her before that day : the a& of God and 
the act of the obligee, in many caſes, diſpenſe with conditions, 
As 5. G. 21. b. where a parſon was bound in a bond conditioned 
to reſign his church to A. in conſideration of a certain penſion 
agreed on, and the parſon refuſed ; the Court was of opinion, that 
he need not reſign till he was ſure of his penſion by deed, which 
they held ought to be firſt tendered to him. So a man covenants 
to grant ſuch an eftate to his wife, or to leave her worth ſo much 
money if the ſurvive him; if ſhe die before him the condition is 
not broken, though he did not make ſuch grant. In the caſe af 
Warren v. White (5), lately adjudged in the king's bench, 
where Narren was indebted to Warner, and White became 
bound with him to pay the money before the 25th day of Decen. 
ber then next following, * but if he did not pay it, that then 
Warren ſhould appear the next Hilary Term following to War. 
ner's action; /Yarren dies after the 25th of December, but before 
the Term; and it was held that the bond was'not forfeited, becauſe 
the obligor had election to do either the one or the other, and the 
performance of the one becoming impoſſible by the act of God, 
the obligation was ſaved. If the caſe of Mor v. Moorcomb, Cri, 
Eliz. $64. ſhould be objected, where the condition of the bond 
was, that the defendant ſhould deliver to the plaintiff a ſhip before 
ſuch a Feaſt, or in default thereof pay, at the ſame Feaſt, ſuch a ſum 
as a third perſon therein named ſhould adjudge, which third perſon 
inted no ſum to be paid, and yet there it was adjudged for the 
Aandif, that it did not diſpenſe with the whole condition ; he agreed 
this caſe to be law, becauſe there the valuation and worth of 
the ſhip and the money to be paid was by the appointment of 2 
ſtranger, and the condition being for the benefit of the defendant, 
he is to procure the ſtranger to make an appoinqnent what ſum 
ſhould be paid, or to deliver the goods, otherwiſe the bond is for- 
feited, and he hath expreſsly agreed to do the one or the other. 
But this is not like the caſe at the bar, where it is not a ſtranger, 
but the obligee himſelf that muſt procure the conveyance ; for 
it is to be adviſed by his counſel, and to be done at his coſts; and 
therefore in Lamb's Caſe (c) it was held, that if a man be bound 
to give ſuch a releaſe before ſuch a day as the Judge of the admi- 
ralty ſhall direct, it is no plea to ſay that he appointed none; 
for the being a ſtranger to the condition, the defendant 
is to apply himſelf to him, having undertaken to perform it at hjs 
peril; which is the fame reſolution with Afoor's Caſe in Crete, 
So that he took it for a rule in all cafes, that where the act of God 
or of the obligee diſcharges the obligor from one part of 2 
disjunctive obligation, the law diſcharges him of the other: and 
therefore prayed judgment for the defendant. Dyer, 361. 


PEMBERTON, Serjeant, contra. It appears that one thing or the 
other was to be done in this caſe ; for if the plaintiff demanded 


) 1, Roll. Abr. 455- ) 5+ co. 23. 
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and tendered an annuity, the defendant was to ſeal it; and if 


was either to have the annuity or the money. He agreed, that 
where the —_ hath the election, in ſuch caſe if the obligee 
ſhall wilfully determine it, the bond is thereby diſcharged. 
* But if a ſtranger take away the election it is no — for 
in ſuch caſe the other part is to be performed. In this caſe the 


Bazxzz 
againſt 


plaintiff hath done no wilful act to determine the defendant's - 


election; but all which is pretended is, that he hath not done 
ſomething neceſſary to be performed, which is, that he hath not 
made a requeſt, But by his omiſſion thereof the defendant's 
election is not taken away; for though no requeſt was made 
within the fix months, yet the defendant might have prepared a 
grant of the annuity himſelf, and have offered it to the plaintiff 
within the ſix months, upon the laſt part of the day; and if he had 
thus ſet forth his caſe, and alledged that the plaintiff made no 
requeſt, nor tendered him 2 of the annuity to ſeal, this had 
been a good performance of the condition, for he had done that 
which was the ſubſtance ; which though it was to be done at the 
plaintiff's charge, yet the defendant might have brought an action 
for ſo much money by him paid to the uſe of the other ; and the 


caſes put in the principal caſe in Moor, 645. are expreſsly for 


the plaintiff in this caſe, where the judgment was, that if there 
be a ſtatute with a defeaſance to make ſuch conveyance as the 
counſel of the conuſee ſhall direct, the cogniſor muſt prepare the 
conveyance, if the other do not ; and there is a caſe put where a 
thing was to be done at the coſts of the plaintiff, yet the defendant 
did it at his own charge, which he recovered of the other. 


NorxTH, Chief Juſtice, and THE WRHOILE Court were of 
opinion that the plea was good, becauſe the defendant had the be- 
nefit of election, and the plaintiff, not making the requeſt within 
the ſix months, had diſpenſed with one part 4 the condition, and 
the law hath diſcharged the defendant of the other part: and they 
relied upon the caſe of Greeningham v. Ewre, which they held to 
be good law, and an authority expreſs in the very point. In this 
caſe the obligee was to do the firſt act, viz. to make the requeſt, 
Where the condition is ſingle, concilium non dedit adviſamentum is 
a good plea to bſcharge the defendant : ſo here the condition is 
but ſingle as to the d t; for though it be disjunctive, yet 
the plaintiff hath taken away the benefit of election from the ob- 
ligor of doing the one, and therefore he ſhall be excuſed from do- 


ing the other. The pleading. as alledged by the counſel of the 


plaintiff, would not have been a good performance of the condi- 
tion ; for if one be bound to convey as the counſel of the other 


ſhall * adviſe, and he makes the conveyance himſelf, this is not + [ 204 ] 


ſuch a deed as was intended by the parties, and ſo no performance 
of the condition. But however the defendant need not plead it, 
for he is not bound ſo to do. Here if the plaintiff had requeſted 
the ſealing of ſuch a grant of an annuity, even the defendant had 


liberty 
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Bazxrry liberty either to execute it or to pay the three hundred pounds; and 

r where the election is on the obligor's part, neither the act or neg. 
Ba3rz7- 1c of the obligee ſhall take it away from him; for it would 

* unreaſonable that the obligee ſhould have his choice either to ac- 

cept of the annuity or the three hundred pounds, when it is a 

known rule, That all conditions, where there is a penalty in the 

bond, are made in favour and for the benefit of the obligor ; and 

the three hundred pounds in this caſe to be -paid upon the re- 

fuſal of the defendant to make ſuch grant, is in the nature of a 

penalty to enforce him to do it. The principal caſe in Moor, 645, 

was agreed to be law; but the rule there put was denied, as not 

uate to the preſent caſe, which was, That if by the a& of 

or of the party, or default of a ſtranger, it become 

impoſſible for the obligor to do one thing in a digjun/ive condi- 

tion, he is, notwithſtanding, bound to do other. "This is true 

only as to the laſt caſe, but not to the two firſt ; and for an autho- 

Ta. Ray: 214% rity Laughter's Caſe (a) was full in point, which is, that when 

a condition conſiſts of two parts in the disjunctive, and both are 

poſſible at the time of the bond made, and afterwards one be- 

comes impoſfible by the act of God or of the party, the obligor is 

not bound to perform the other part. 


And judgment was given for the defendant, 
(a) 5. Co. 21. 


Caſe 121. Smith againſt Tracy. 


Diftribution ROHIBITION.—The cafe was, A man dies inteftate, having 
= od mg three brothers of the whole blood, and a brother and ſiſter 
the evil of Of the half blood. 

and - The queſtion was, Whether they ſhall be admitted to a diſtri. 
2 ee 


209. Mr. HoLT a that they were all in æguali gradu, becauſe 
S. C. 2. Jones, before the act of diſtribution the ordinary had power to compel 
23. the adminiſtrator to give and allot filial portions to the children of 
50-1: Vent- the deceaſed out of his eſtate. And by the civil law ſuch pro- 
7. 346. 3*3* viſion is made for the children of the inteſtate that the goods which 
® # 205 ] either the father or mother brought to each other at * the marriage, 
8. C. 1. Eq. Ab. {ball not remain to the ſurvivor, but the uſe and occupation of 
249- them only during life ; for the property did belong to the children. 
S. C.2. Lev. By the te of 21. Hen. 8. c. 5. the ordinary is to grant admi- 
we +. vent. Piſtration to the widow of the inteſtate, or to the next of his kin, 
317. or to both, as by his diſcretion he ſhall think good; and in caſe 
S. C. 3. Keb. where divers perſons claim the adminiſtration as next of kin which 
621. 620. 
730. 776. — $37. S. C. 1. Freem, 288. 294. 1. Vern. 403. 437. Carth, 51. 2. Vern. 50. 
106. 124. Abr. Eq. 248. Fitzg. 126. 296. 10. Mod. 442. Gilb. Eq. Rep. 589. 12. Mod, 
409. 566. 619. Comyns, 3. 87. Prec. Chan. 21. 28. 54. 169. 401. 527. 593+ - Cafes Temp. 
Talb. 251. 276. 381. 1. Peer. Wms. 25. 41. 48. 50. 53. 594. 2. Peer. Wms. 344 356. 388. 
440. 3. Peer. Wms. 40. 50, 102. 125. 194. Stra. 455. 865. 710. 820.935 947. Ld. Ray. 86. 
96. 363. 571. 2. Bac. Abr. 429. | BY be 
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be in equal degree, the ordinary may commit adminiſtration to 
which he pleaſeth ; and his power was not abridged, but rather re- 
vived by this late act 22. & 23. Car. 2. c. 10. by which it is 
enacted, & that juſt and equal diftribution ſhall be made am 


« wife and children, or next of kin in equal degree, or legally re- 


« preſenting their ſtocks pro ſuo cuique jure; and the children 
of the half blood do, in the civil law, legally repreſent the father, 
and to ſome purpoſes are efteemed before the uncles of the whole 
blood. It is no objettion to ſay, that becauſe the law rejects the 
half blood as to inheritances, therefore it will do the fame as to 
perſonal eftates, becauſe ſuch eſtates are not to be determined b 
the common but by the canon or civil law; and if fo, the half 
blood ſhall come in for diſtribution, for this act of parliament 
conficms that law. 


W1INNINGTON, Solicitor General, contra. He agreed that 
before this act the half blood was to have equal ſhare of the in- 


teftate's eſtate ; but that now the ordinary was compelled to make 


ſuch diſtribution, and to ſuch perſons, as by the act is directed; 

he had not an original power to grant adminiſtration in any caſe 
that did belong to the temporal courts, but it was given to him 
by the indulgence of princes, not guatenus a ſpiritual perſon, 
Herflne's Caſe, 9. Co. Bendl. 133. Sid. 370. And if be had not 
power in any caſe, he could not grant to whom he pleaſed. But 
admitting he could, his power is now abridged by this ſtatute, and 
he cannot grant but to the wife and children or next of kin in 
equal degree or legally repreſenting their ſtocks. Now ſuch legal 
repreſentation muft be according to the rules of the common and 
not of the civil law; for if there be two lawful brothers and a 
baſtard eigne, and a queſtion ſhould ariſe concerning the diſtribu- 
tion of an inteſtate's eftate, the ſubſequent marriage according to 
the law in the ſpiritual court would make the latter legitimate, and 
if ſo a legal repreſentative amongſt them; but this Court will never 
glow him ſo to be. : 


Tae v. 


But THE CouRT were all of opinion, that in reſpect of the ® [ 206 


father the half blood is as near as thoſe of the whole, and therefore 
they are all alike; and ſhall have an equal diſtribution ; and that 
ſuch conſtruction ſhould be made of the ſtatute as would be moſt 
agreeable to the will of the dead perſon, if he had deviſed his eſ- 
tate by will; and it was not to be imagined, if ſuch will had been 
made, but ſomething would haye been given to the children of the 
half blood. 

And thereupon a conſultation was granted (a). 

(a) In the caſe of Earl Winchelſcaw. the caſe of Stapleton v. Sherrard, the 
Norchff, Trinity Term, 2. Jac. 2. conſtant practice of the Court has been 
I. Vern, 403. the court of chancery was otherwiſe ; and it has been fince ſettled 

of opinion, that where there is a brother in the caſe of Crooke . Watts, upon 
of the whole blood to the inteſtate, and a appeal to the houſe of lords, that the 
fiſter of the half blood, the filter ſhould half blood ſhould have a whole ſhare 
have but half a ſhare. But fince the equal with thoſe of the whole blood, 


| above deciſion of Smith v, Tracy, and “ Vern. 404+ 437. 
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EASTER TERM, 
The Twenty-Ninth of Charles the Second, 


I N 
The Common Pleas. 
Sir Francis North, Knt. Chief Juſtice. 
Sir Hugh Wyndham, Nut. 
Sir Robert Atkins, Knt. , Juicer. 
Sir William Scroggs, Kut. e 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 
— — of ut | 


Anonymous. Caſe 121. 


Aux JUDGMENT —TvrxER, Senn, took this er- Judgment given 
ception, That the plaintiff in the court below had declared 0  #/aint in 


ad damnum twenty pounds, whereas it not being a court of r dn court 


record, and bei brevi, the court could not hold plea of any forty foillings - 
ſum — — for this cauſe the judgment wn fa {enact rw] 
reverſed. . , 2. Inſt. 312, 
4+ Inſt. 266. 1. Vent. 65. 73. Palm. 564 
* 0 207 J 
* Southcot againſt Stowel. Caſe 123. 
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QPECIAL VERDICT IN EJECTMENT.—The caſe was, Thomas 4. having two 

Southcot having iflue two ſons, Sir Popham and William, and ons, B. and C. 
being ſeiſed in fee of a farm called Indyo (the lands now in queſ- and being — 
covsNANTS, in conſideration of marriage, to ſtand ſeiſed to the uſe of A. and the heirs male of his 
body; and for want of ſuch ifſue to his own heirs male, with remainder to his own right heirs in 
fee. B. hath iſſue one ſon D. and five daughters, and dies in the life-time of his father. The eſtate 
in tail on the death of A. veſts in D. by purchaſe, and on the death of D. without iſſue goes by 
difcent to his uncle C. per formam dei, as heir male of 4.—8. C. 1. Mod. 226. 237. 
8. C. 3. Keb. 704. 8. C. . Freem. 216. 225. Ante, 16. Vaugh, 49. Prec. Chan. 54. 342+ 
438. 338. 442. 461. Hob. 30. 1. Mod. 159. 8. Mod. 23. 9. Mod. 162. 170. 176. 
10. Mod. 416, 421. 424. 436. 11. Mod. 61. 96. 119. 152. 181. 210. 12. Mod. 32. 38. 101. 
160. Gilb, Eq. Rep. 20. 1. Vern. 22. 40. 141. 198. 415. 2. Vern. 60. 449. 546. 572. 723. 
I. Peer. Wms. 54. 59. 171. 333+ 472. 622. 764. 2+ Peer. Wms. 149. 3. Peer. Wms. 259. 
Fitag. 301. Caſes Temp. Talb. 17. 22+. 25 Stra. 17. 35. 584. 729 $802. 849. 934 1125. 
Ld, Ray. 160. 290. 779. 799. 876. 781. 855. 3. Com. Dig. 58. 4. Bac. Abr. 311, 31 
$- Bac, Abr. 367. Dough. 301. Fearn, Con, Rem. 53+ 109. 
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Sov rer tion), did upon the marriage of his eldeſt ſon Sir Popham, coves 
ageinſs nant to ſtand ſeiſed of the faid farm to the uſe of the ſaid bir 
ro-. Popham Southcot, and the heirs males of his body on Margaret 
his wife to be begotten; and for want of ſuch — to the heirg 
males of the covenantor; and for want of ſuch ifſue, to his own 
122 for ever. Sir Popham had iſſue begotten on his wife 
rgaret Edward his ſon, and five daughters, and dies. The- 

mas the covenantor dies. Edward dies without iſſue. 


And, Whether the five daughters as heirs general of T homar, 
or William their uncle as ſpecial heir male of Themas per formam 
deni, ſhall inherit this land? was the queſtion. 


Two objections were made againſt the title of William the 


FirxsT, Becauſe here is no expreſs eſtate to Thomas the cove. 
nantor; for it is limited to his heirs males, the remainder to his 
RNs ſo that he having no eſtate for life, the eſtate 
tail could not be executed in him, and for that reaſon William 
cannot take by deſcent. 


© SECONDLY, He cannot take by purchaſe, for he is to be heir 
of Thomas and heir male; the limitation is ſo ; but he cannot be 
1 heir, for his five nieces are heirns. | 

[208 ] In anſwer to which, theſe aſſertions were laid down. 

FirsT, That in this caſe Thomas the covenantor hath an eſ- 
tate for life by implication, and ſo the eſtate tail, being executed 
in him, comes to Miiliam by deſcent and not by purchaſe ; for 
—. the covenantor had departed with his eſtate, and li- 
mited no uſe to himſelf, yet he hath a reverſion, becauſe he can 
have no right heir while he is living; and therefore the ſtatute of 


* 


„ 


1 27. Hen. 8. c. 10. creates an uſe in him till the future uſe cometh 


in eſſe, and by conſequence the right heirs cannot take by pur- 
e; for wherever the heir takes by purchaſe, the anceſtor muſt 
depart with his whole fee, for which reaſon a fee cannot be raiſed 
by my of purchaſe to a man's right heirs by the name of heirs, 
either by conveyance of land, or by uſe, or deviſe, but it works by 
deſcent (a). And that uſes may ariſe by implication by covenants 
to ſtand ſeiſed, the authorities are very plentiful (b). In the cafe 
of Hodghinſen v. Il dd (c) in a deviſe, there was the ſame limi- 
tation as this: the caſe was, Thomas being ſeiſed in fee had iſſue 
Francis and William by ſeveral venters, and deviſed land to 
Francis his eldeſt ſon for life; then to the heirs males of his body 
and for default of ſuch iflue, to the heirs males of William, 
the heirs males of their bodies for ever; and for default of ſuch 
iſſue to the uſe of the right heirs of the deviſor; then he made a 
leaſe to William for thirty years, to commence after his death, and 


(a) Co. Lit. 22. b. 1. Roll. Rep. 239, 240. 317. 34% 

(5) Moor, 284. 1. Co. 154. Lord Lane v Pannel, 
Paget's Caſe, cited in the Rector of (c) Cro. Car, 23. 
Cheddington's Caſe, Cro. Eliz. 321, dies 

| ' 7 
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dies; William enters and ſurrenders this leaſe to Francis, who 
enters and makes a leaſe to the defendant, and dies without iſſue; 
and William enters and makes a leaſe to the plaintiff : it was ad- 
judged for William, becauſe he, being heir male of the body of the 
deviſor, had by this limitation an eſtate tail, as by purchaſe ; and 


that the inheritance in fee ſimple did not veſt in Francis. 
SECONDLY, If Thomas the covenantor had no eſtate executed 


in him, yet William his ſon in this caſe may take by way of future 


ſpringing uſe; becauſe the limitation of an eſtate upon a covenant 


to fand ſeiſed, may be made to commence after the anceſtor's 


death, for the whole ſeifin of the covenantor is enough to ſupport 
it. There is a great difference between a feoffmment to uſes, and 
a covenant to fland ſeiſed ; for by the feoffment the eſtate is exe- 
cuted preſently (a). So if there be a feoffment to A. for life, re- 
mainder to B. in * fee; if A. refuſe, B. ſhall enter preſently, be- 
cauſe the feoffor parted with his whole eſtate ; but if this had been 
in the caſe of a covenant to ſtand ſeiſed, if A. had refuſed, the co- 
venantor ſhould have 7 —— it again till after the death of A. by 
way of ſpringing uſe; like the caſe of Parſent v. Willis (6), 
where a man covenants with B. that if he not marry, he will 
ſtand ſeiſed to the uſe of B. and his heirs ; B. dies; the covenantor 
EET, TOY well to the heir of B as to B. 
himſelf, if he had been living, and he ſhall have the land in nature 
of a deſcent. : | 4 

But if William cannot take it either by purchaſe or by deſcent, 
he ſhall take it per formam doni as ſpecial heir to Thomas : thi 
caſe was compared to that in Littleton (c); if lands are given to 
a man, and the heirs — if there be a ſon, the 
daughter is not heir, but yet ſhe ſhall take it; for voluntas dona- 
torts, &c. So if lands be given to a man, and the heirs males 
of his body, the youngeſt ſon ſhall have it after the death of the el- 
deſt, leaving iſſue only daughters, for theſe are deſcents ſecundum. 
formam dont. So in this caſe the eſtate tail veſted in Edward, and 
when he died without iſſue, it comes to William per formam dons. 
The Caſe of Grefwold (d) may ſeem to be expreſs againſt this 
opinion; which was, That Grefwold was ſeiſed in fee and made a 
grant for life, the remainder to the heirs males of his body, the 
remainder to his own right heirs; he had iffue two ſons, and died; 
the eldeſt ſon had iſſue a daughter, and died; and, If the daughter 
or her uncle ſhould have the land ? was the queſtion in that caſe : 
and it was adjudged that the limitation of the remainder was void, 
becauſe Greftwold could not make his right heir = purchaſor with- 
out departing with the whole fee, 


Jovt cor 
ageinſt 
OW Eko 


*[ 209} 


therefore judgment was gee the caſe of 


given, againſt the ſpecial heir in tail, for the heir general, which Brittain v. 
was the daughter. But admit that caſe to be law (yet the Judges Charnock, 
there differed in their arguments), it is not like this at bar; for that Not. Peg 286. 


a) 1. Co. Rector of Chedding- ) Lit. .. . . 
. $4 MY 2 4+ & 5, Phil, & Mary, Dyer, 
| (6) 3. Roll. Abr. 794. 156. - ow 
| | caſe 
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Sovrmre»* caſe was not upon a covenant to fland ſeiſed; but upon a deed ;, 
2 dented, and ſoa conveyance at — ; — auth C 
in the point, the caſe of Pybus v. Mitford was cited and relied on, 
Mod. Rep. 159- which was Trin. 24. Car. 2. Rot. 703. adjudged by HALEs, Chief 
x, Ventris, 372. ie. RarnsFoRD and WVI DE, Fuftices ; but Jusrick 
WISDEN was of a contrary opinion. | 


'®\ 219 J ®STRrOVD, Serjeant, who argued on the other fide, made three 
points.— FIRST, Whether this limitation be good in its creation? 
—SECONDLY, If the eſtate tail be well executed in Thomas the 

covenantor?— THIA DL x, If it be good and well executed, whether, 
when Eaward died without iſſue, the whole eſtate tail was not 


ſpent ? | 
9. Mod. 167. And as*to THE FIRST POINT, he held that this limitation to 
3 18 the heirs males of Thomas was void in the creation; becauſe a man 
2. Vers. 4277" cannot make himſelf or his own right heir a purchaſor, unleſ 
729. be will part with the whole eſtate in fee (a). If A. being ſeiſed 
Lg. Ray. 854. in fee make a leaſe for life to B. the remainder to himſelf for years, 
this remainder is void; ſo if it had been to himſelf for life, becauſe 
he hath an eſtate in fee, and he cannot reſerve to himſelf a lefler 
eſtate than he had before (6). If I give land to A. for life, the re- 
mainder to myſelf for life, the remainder in fee to B. after the 
death of A.; in this caſe B. ſhall enter, for the remainder to me 
- was void (c). It is true, theſe caſes are put at the common law, 
but the ſtatute of Uſes makes no alteration ; for, according to the 
rules laid down in Chudleigh*s Caſe (d) by my lord Chief Juſtice 
PUpnant, uſes are odious, and fo the law will not favour them. 
SeconDLyY, A rule at common law ſhall not be broke to veſt an 
uſe, and the uſes here cannot veſt without breaking of 2 rule in 
law. TrirDLy, Uſes are raifed fo privately, that he who takes 
them may not know when they veft, and for that reaſon th 
are not to be favoured. FouxTHLY, The ſtatute annexes 
the poſſeſſion and the uſe together, as they veſt and diveſt both 


together (e). 
As to THE SECOND/ POINT, the eftate is not executed in 
Thomas, and therefore Milliam cannot take it by deſcent. “ Heirs, 
of his body” or © heirs male” are good words of limitation to take 
urchaſe from a ſtranger, but not from an anceſtor, for there he 
ſhall take by deſcent ; and for this there is an authority, Ca. Lit. 
26. b. Techn bad iſſue by his wife Roberga, Robert and Maud; 
ohn dies; Michael gave lands to Roberga, and to the heirs of 
* [ 211 ] huſband on her body begotten ; * Roberga in this cafe had but 
an eſtate for life ; for thefee tail veſted in Robert, and when he died 
without iflue his ſiſter Maud was tenant in tail per form aim dani; 
and in a formedon ſhe countedas heir to Robert, which ſhe was not, 
neither was ſhe heir to her father at the time of the gift; yet it was 


(a). Dyer, 309. b. (d) x. Co. 128. : 
(#) 42+ Aſſize, 2. (e) Moor, 284. 73 3+ 2. Co. 915 
(e) The Year-Books 1. Her. 5. Co, Lit, 2. 

pl. 8. 4*. Edw. 3. pl. 5, Brock s LR 

Abr. Eſtate, 66. Dyer, 69. b. held 
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held good; for the words, viz. ( heirs of the body of the father, SouTucor 
were words of purchaſe in this caſe. If therefore no uſe for life , I 
veſted in Thomas, then William cannot take by deſcent. Dyer, 
156, Co. Lit. 22. Hob. 31. Dyer, 309. 1. Go. 154. Lord 

Paget's Caſe, cited in Hab. 151. | 


To THE THIRD POINT, admitting both the former aged 
him, yet fince Edward is dead without iſſue, the eſtate tail is ſpent. 


But THE WHOLE CouRT were of opinion, That William 
ſhould inherit this land in queſtion ; for though, at the common 
law, a man cannot be donor and donee, without he part with the 
whole eftate, yet it is otherwiſe upon a covenant to land ſeiſed to 
uſes: and if any other conſtruction ſhould be made, many ſettle- 
ments would be ſhaken, in which nothing was more uſual now than 
to covenant to ſtand ſeiſed to the uſe of himſelf and the heirs males 
of his body, &c. N | 

THEY ALL AGRFED ALSO, That the eſtate being well li- 
mited, William ſhould take per formam don: as ſpecial heir; for 
voluntas donatoris in charts manifeft# expr Ma objervetur ; and it 
is apparent Thomas intended that William ſhould have it, or 
elſe the limitation to his heirs males had been needleſs. So that, 
taking it for granted that the eftate-tail once veſted, it is not ſpent 
by his dying without iſſue, but it comes to William by deſcent, 
and not as a purchaſor; for ſo he could not take it, becauſe he is 
not heir, and till Thomas be dead without iſſue the tail cannot be 
ſpent ; ſo there was no difficulty in that point. 


And they held the opinions of DY ER and SAUNDERS,who were di- 
vided from the other Juſtices, in Crefwold”s Caſe, to be good law; but 
they doubted of the caſe of Pybus v. Mitford, whether it was law or 
not. They doubted alſo, whether by any conſtruction Thomas could 
be ſaid to have an eſtate for life by unplication. They doubted alſo 
of the ſpringing uſe. But they held, that this limitation was good 
in its creation, — And judgment was given accordingly. [272 1 


Cockram, Executor, againſt Welby. Caſe 124. 


1 DEBT, the plaintiff declared that his teſtator recovered a To an aon of 

judgment in this court, upon which he ſued out a fieri 22 debt, brought by 
which he delivered to the defendant, being ſheriff of Lincoln ; and — e 4:8 N 
thereupon the ſaid ſheriff returned fieri feci, but that he hath not 25 mene, wu 
paid the money to the plaintiff, quod actio accreuit, &c. The ney levied on a 
defendant pleaded the ſtatute of Limitations. To which the plaintiff feri facias un- 
Ema N 7 — 

Tun QUESTION was, Whether this action was barely grounded 4 fe, tds 
on the contract, or whether it had a foundation upon matter of merger _—_ 
record? If on the contract only, then the ſtatute of 21. Fac. 1. c. 16. 83 of Smi- 
is 2 good plea to bar the plaintiff of his action, which enacts, tations. 
* that all actions of debt grounded upon any lending or con- 5. C. 1. Mod. 
245, 8. C. 2. Show, 79. 8. C. 1. Freem. 236. Cro. Car. 297. 5. Mod. 308. 8. Mod. 17t, 
Carth, 153. Ld, Ray. 838. 880. $83. 1439, 1441» 5- Com, Dig. © Temps” (G. 6). 
3 Bic. Abr. 50g. Gilb. Ev. 177. 

Vor. . P . « tract 
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Cocxtaw © tract without ſpecialty, ſhall be brought within fix years next 
againſt = Rd Oe WD AACR doth accrue” and in this caſe nine 


W:LIY, had paſſed. But if it be upon matter of r, 
n Tat is a ſpecialty, r 9 9 


BARREL, Serjeant, held this to be a debt upon a contrag 
without ſpecialty ; for when the ſheriff had Jevied the money, the 
action ceaſes againſt the party, and then the law creates a con- 
tract, and makes him debtor, as it is in the caſe of a tally delivered 
to a cuſtomer. It lies againſt an executor, where the action 
ariſes guaſ ex contracti, which it would not do if it did not ariſe 
ex ps! 4A as in the caſe of @ devaſtavit. It is true, the Judg- 
ment recovered by the teſtator is now ſt forth by the plaintiff's 
executor 3 but that is not the ground but only an inducement ta 
the action, for the plaintiff could not have pleaded © nul tiel re. 
cc cord;” ſo that it is the mere receiving the money which charges 
the defendant, and not virtute ffici; upon a falſe return; for upon 
the receipt of the money he is become debtor, whether the writ 

de returned or not, and the law immediately creates a contract; 
and contracts in law are as much within the ftatute, as actual 
contracts made between the parties. 


*ſ 213] * All this was admitted on the other fide; but it was faid, that 
See 3. Lev. 36 this contract in law was chiefly grounded upon the record; and 
cad , compared it to the caſe of attornies fees, which bath been al. 

judged not to be within the ſtatute, though it be guaſi ex contrati 
— © depends upon matter of record. 1. Roll. Mr. 598. pl. 17. 

And afterwards in Michaelmas Term following, by the opinion 
of Nox ru, Chief Juſtice, WynpHan and — Jolie, 
it was held, that this caſe was not within the ſtatute, becauſe the 
action was brought againſt the defendant as an officer who acted 
by virtue of an execution, in which caſe the law did create no 
contract; and that here was a wrong done, for which the plaintif 
<7 ry, remedy, and therefore ſhould not be barred by 
this ſtatute. 


SCROGG8, Juſtice, was of a contrary opinion; for he faid, if 
another received money to his uſe due upon bond, the receipt 
makes the party ſubject to the action, and ſo is within the ſtatute, 

Baut by the opinions of the other Juſtices judgment was given 
for the plaintiff TIA * 


EASTER 


EASTER TER M, 
The Twenty-Ninth of Charles the Second, 
I N | 
The King's Bench. 


Sir Richard Rainsford, Kut. Chief Juſtice. 
Sir Thomas Twiſden, Kur. 

Sir William Wylde, Bart. Fuſtices. 
Sir Thomas Jones, Knt. | 


Sir William Jones, Kut. A:torney General. 
Sir Francis Winnington, Kut. Solicitor General. 


Major againſt Grigg. Caſe 125. 
PLAINTIFF brought an action, For that the defendant In a/umpfr on a 
non indemnem conſervavit ipſum de et concernente occupation, bromiſe ro ſave 
guorundam clauſorum, &c. ſecundum formam agreamenti ; = —— — 
and ſets forth a diſturbance by one who commenced a ſuit againſt poſſeſſion of a 
him in ſuch a Term concernente occupation. clauſorum pred, houſe, in confie 


but doth not ſet forth that the perſon ſuing had any title. deration of his 
paying ſo much 


It was ſaid, that this ought to have been ſhewn : as if a man a-year, an alle= 
make a leaſe for years, and covenant for quiet enjoyment z in an Sten that ſuch 
action brought by the leſſee upon that covenant, it muſt be ſhewn *. Pon ſued 


thatthere was a lawful title in the perſon who diſturbed, or elſe the a julgment, l. 
action will not lie. ſufficient, after 

But this being after verdich and the plaintiff ſetting forth in his ic r abt a 
declaration, that the diſturber recovered per judicium Curie, THE * — 2 
Coun r now were all of opinion, that judgment ſhould be given ſturber had ili, 
for the plaintiff (a). | | 8. C. 2. Lev. 
194. S. C. 3. Keb. 744- 755+ 5. C. 2. Danv. go. Cro. Eliz. 914. Cro, Jac. 315. 425» 
Vaugh. 120. 2. Saund\.178. . Mod. 66, 8. 318. 1c, Mod. 145. 184. 210. 229. 300. 
384. 11. Mod. 273. 12. Mod. 310. Comyns, 230. Stra. 400. 514. 681. 873. 973+ 1006. 
1011. Ld, Ray. 669. 1. Term Rep. 671. 3. Term Rep. 643. 766. 


(a) See the caſes of Fort v. Vine, 1. Show. 70. 3 Proctor . Newton, 
2. Roll, Rep. 21. 1 Wootton v. Heale, 2. Lev. 47. ; and Foſter v. Peirſon, 
1, Mod, 294. 3 Skinner v. Killys, 4. Term Rep. 617, a 

P 2 Taylor 
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Caſe 126. Taylor againſt Baker. 


To an aQtion of IHE ho WAS THUS :—A man being in execution doth 
n y pay the money to THE MARSHAL for which he was 
Ant cannot impriſoned ; and thereupon was diſcharged. 
plead ebe The queſtion was, Whether he ſhould pay it again to 
— again the 
in execution on Plaintiff upon a ſecond execution ? 
me ben are SAUNDERS argued, that he ſhould not pay it again. He faid 
— oe « this caſe was never adjudged, and 3 be could produce 5 
#axs#ar of the authority in point to warrant his opinion, but parallel caſes there 
king's bench, were many. As if the ſheriff take goods in execution by virtue 
3 of a fieri facias, whether he ſel] them or not, yet being taken from 
the plaintiff be the party againſt whom the execution was ſued, he Mall plead that 
had paid the taking in diſc of himſelf, and ſhall not be Hable to a ſecond 
money to the execution, though the ſheriff hath not returned the writ ; and the 
marſzal in ine reaſon is, becauſe the defendant cannot avoid the execution; and 
jagen.. be would therefore be in a very bad condition, if he were to be 
8. C. 2. Jones, ed the ſecond time. And if the ſheriff ſhould die after the 
= are taken in execution, his executors are liable to the plain- 
Le. . Lev. tiff to ſatisfy the debt, for they have paid pro guo, and it is in 
203. nature of a contract raiſed by law. By the words of the capias ad 
5. C. 1. Freem. ſati fuciendum it doth appear, that the deſign of that writ is to 
88. . Keb. Enforce the payment of the debt by the impriſonment of the 
743. 738. 802. defendant. The ſheriff thereupon returns, that he bath taken the 
1. Leon. 141. body, and that the defendant hath paid the money to him, for which 
Oro El. . reaſon he diſcharged him; and for this return he was amerced, 
3 — _—_ not becauſe he diſcharged the party, but becauſe he had not brought 
2. Show. 172. the money into the court; for the law never i that a man 
LA Ray. 399. ſhould be kept in priſon after he had paid the debt. In this caſe the 
Salk. 223. defendant can have no remedy to recover it again of the marſhal, 
eu v becauſe it was not a bare payment to him, but to pay it over 
2 Tem Rep. 5. again to the plaintiff, and likewiſe in conſideration that he ſhould 
| be diſcharged from his impriſonment. If it ſhould be objected 
by the marſhal that the plaintiff hath an action of eſcape againſt 
| him, and likewiſe by the plaintiff that he did not make the gaoler 
* [215 J his ſteward or bailiff to receive his money, I anſwer, the 
gaoler is made his bailiff to keep the party in execution ; and it 
would be very hard, that when the priſoner will lay down his 
money in diſcharge of the debt, the gaoler ſhould not have full 
power to diſcharge him. If he had come in Michaelmas Term 
after the long V acation, and informed the Court that he had offered 
to pay the execution-money to THE MARSHAL, and that he would 
not take it, and that the plaintiff could not be found, the Court 
would have made a rule to help him. 


Mx. HoLT centra. If the payment had been good to the 
ſheriff or marſhal, yet it is not pleadable to the ſecond execution, 
becauſe it is matter in fact. That which has been objeCted, viz. 
that the party ſhall plead, to a ſecond execution, that his goods 


. 1 ww ww DP 
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were taken by a former fieri facias, cannot be ; for no ſuch plea 
can be good, becauſe by that writ the ſheriff hath expreſs _— 
to levy the money ; and the plea is not payment to the ſheriff, 
but that the money was levied by him by virtue of the writ, 
which ought to be brought into the court; and an audita guerela 
lies againſt the plaintiff, and then the defendant is to be bailed. 
1. Leon. 141. Aſteew v. the Earl of Lincoln, 


Jones, Juſtice, and RainsForD, Chief Fuſtice, were of 
opinion, that the defendant might have remedy againſt the marſhal 
to recover his money again, and that the payment to him was ng 
diſcharge to the plaintiff at whoſe ſuit he was in execution. 


| But WYLDE, Juſtice, was of another opinion. Ruere, 
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EASTER TERM, | 
The Twenty-Ninth of Charles the Second, 


I N 
The Common Pleas. 


Sir Francis North, Kut. Chief Fuftice. 
Sir Hugh Wyndham, Kt. 

Sir Robert Atkins, Kut. Juſtices. 
Sir William Scroggs, Kut. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General, 


The Lord Marquis of Dorcheſter's Caſe. Caſe 127. 


EMBERTON, Serjeant, in an action of ſcandalum magna- No ſpecial bail 
tum, moved to have good bail; which THE CourT denied, in 20 on of 
and ſaid, that in ſuch eaſe bail was not requirable. But, OP 
—— the defendant conſented to put TP 133. 
_ „Mod. 41. 
1. Lev. 39. 1. Com. Dig. Bair” (K. 45. 


Axp then, upon the uſual affidavit, it was moved to change the The Court will 
venue, the action being laid in Lenden; which was oppoled by 2** _— era 
THE SERJEANT, who deſired that it might be tried where it was n f fronds. 
laid; but he ſaid, in this caſe, that the venue could not be changed. Juw mognatum. 

—Firsr, * Becauſe the king is a party to the ſuit, for it is tam _ 
pro domino rege quam pro ſeipſo—SECONDLY, The plaintiff is a *[ 216 ] 
lord of parliament, which is adjourned and will meet, and therefore 1. Lev. 86. 
it would be inconvenient to try the cauſe in the country, fince 1. Vent. 4. 363. 
the ſervice of the king and kingdom both require his attendance T. Jones, 192. 
here; and he faid, that upon the like motion in the king's bench, h. 37. 


betwecn the Lord Stamford and Needham, the Court would not — — 
change the venue. 40 1. 420. 


I. Barnes, 343. Stra. $807, Ld. Ray. 954. 4. Burr. 2447. 1. Com. Dig. AQtion”{N. 13. ). 
Cub. C. F. 90. 4. Bac. Abr. 308, 409. e 
1 Nox rn, 


— 
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Nox rn, Chief Fuftice, ſaid, that he always took it as a current 
opinion, that — magnatum the venue could not be 
Cazx. changed ; for ſince it was in the nature of an information, it bei 

vent 262. . n quam, it was adviſable whether it was not within the ſtatute 
T. len . of 21. Fac: 1, C. 4. which doth appoint informations to be tried 
T. Jones, 192. . , 
ceatra, in their proper counties. 
- ATKINS, Fuftice, inclined that the venue might be 
for though by the wiſdom of the law a jury of the neighbourhood 
are to try the cauſe, yet in point of juſtice the Court may — 2 
the. venze. To this it was objected, that then there would 
no difference between /ccal and tranſitcry actions. Actions of 
debt and account ſhall be brought in their proper counties by the 
6. Rich. 2. c. 2, and it wes agreed that an attorney is ſworn to 
bring actions nowhere elſe. FE” 


But, Tre Cour not agreeing, at laſt the defendant was 
willing that the cauſe ſhould be tried in London, if the plaintiff 
would conſent not to try it before the firſt fitting in the next 
Term (a). | 

ATKINS, Fuftice, as to that reaſon offered why the venue 
ſhould not be changed becauſe the plaintiff was a lord of par- 
liament, ſaid, that that did not ſatisfy him; it might be a good 
ground to move for a trial at the bar. To this it was an- 
ſwered, that in the caſe of the Earl 4 Shaftſhury the Court would 
not grant a trial at the bar without the conſent of the deſendant. 


The venue was not changed (4). 
(a) Lord Chief Baron Gilbert . Bac. Abr. 36. 
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But in the caſe of the 


ſays, the Court will never change tbe 
vcnue in an action on this ſtatute, becauſe 
a ſcandal raiſed of a peer of the realm 
refleas on him through the Whole 
kingdom, and be is a perſon of ſo great 
notoriety, that there is no neceſſity of his 
being tied down to try his cauſe among 
the neighbourhood. Gib. C. P. go. 
It was refuſed to be changed in the caſes 
of the Dube of Norfolk, 2. Salk. 668. ; 
of Lerd Stamford, 1. Lev. 56. ; of 


Earl of Shafiſbury, 1. Vent. 364. the 
venue was changed from Landon, on 
account of the great influence his lordſhip 
hed in the city. 2. Jones, 192.—But 
ſee Pipkney v. Collins, x. Term Rep. 
n and Cliſſold v. Chſſold, 1. Term 

ep. 647. that the bene, in an action 
for libel, ſcannot be changed. But fee 
Freeman v. Norris, 3- Term Rep. 406, 
and Metcalf v. Markham, 3. Term Rep, 
652. contre, 


* [ 217 ] Lord Sandwich, in Eafter Term 1773, 
Caſe 128. 


On a covenant 


(5) Sed vide 1. Sid. 185. 


Beaver againſt Lane. 


hatbang (OOVENANT MADE ro HUSBAND A,YD WIFE.— The huſ⸗ 
— the C band alone brings the action, quid teneat ei conventionem ſecun- 
huſband alone dum formam et effettum cujuſdam indenturæ qo ex und 
may bring the parte et defendentem ex alters parte confect.; and this was for not 


Ne repairing his houſe. 
. ee After verdict for the plaintiff, it was moved in arreſt of judg- 


Cro. Car. 438. ment becauſe of this variance. 


. Joo, 325 But THE CouRT ordered, that the plaintiff ſhould have his 
Moore 912 judgment; for the indenture being by huſband and wife, it was 
11. Mod. 169. 177. 264. 12. Mod. 207. 346. 1. Peer. Wms. 378. 458. 461. 2. Peer. Wms. 
497. Sus. 229. 726. 977. Ld. Ray, 224. 1. Com. Dig. 574 1. Bac. Abr. 305. Dovgl. 329. 
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therefore true that it was by the huſband ; and the action bei Braven 
brought upon a covenant concerning his houſes, and going with n 
it be made to him and his wife, yet he may refuſe . 

her, and bring the action alone. . 


And THE CHAT Jus ric ſaid, that he remembered an autho- 
rity in an old book, that if a bond be given to huſband and wife, the 
huſband ſhall bring the action alone, which ſhall be looked upon 
to be his refuſal as to her, 3 


Calthrop againf Phillips, _ | Caſe 129% . 


HE queſtion was, in regard a ſuperſedeas is not returnable in 4a den the 
F the court, Whether the old ſheriff is bound to deliver it over cafe for — 


to the new one or no ? gencelies againſt 
an ex-ſheriff for 


It was that it ought not, becauſe the old ſheriff is to keep mining todeli- 
it for his by nl and he may have occaſion to plead it. 2 2 


But GeoRGE STRODE, Serjeant, on the other ſide in- — 
ſiſted, that it ought to be delivered to the new ſheriff, and that the plaintiff was 
there was a writ in the Regifter (a) which proved it, and if it taken in exccue 
ſhould be otherwiſe theſe inconveniences would ſollow.— FIR sr, . 

It would be inconvenient that the capias againſt the defendant $. C. r. Mod. 
ſhould be delivered to the new ſheriff, and not the ſuperſedeas, 223. | 
which was to admit the charge, and not the diſcharge, J/e/tby's 1. Role Abr. 
Caſe, 3. Co. 73, and it was the conſtant practice not ouly to deli- MM FE 
ver the ſuperſedeas, but the very book in which it is allowed; and Ray. 226. 

this, he ſaid, appeared by the certificates of many under-ſheriffs, 1. Lev. 64. 
which he had ** his hand. —SEconDLY, If ar rag ** — . 3 
exigent againſt B. who appears and brings a ſuperſedeas to the RT EW 
ficriff, and then a new ſheriff is — 2 not the ſuper- 2 
ſedeas he may return him outlawed by virtue of the exigent ; ſo L4. Ray. 1073. 
in the caſe of a judgment ſet aſide for fraud or practice, and a Dougl. 463. 
ſuperſedeas granted; and the like in the & caſe of an effrepement, * Term Rep. 1. 
which is never returned; and it would be an endleſs work upon * | 218 ] 
the coming-in of every ſheriff to renew this writ. As to the ob- 

jection, that the old ſheriff may have occaſion to plead it as often 3 

as ſuch occaſion happens he may have recourſe to it in the office 

of the new ſheriff ; and he can have no title to it by the direction 

of the writ, for that is vicecomiti Berks, and not to him by ex- 

preſs chriſtian and firname, 3 


And of that opinion was ALL THE CouRmT; and judgment was 
given accordingly nit cauſa, c. (b) n = 


() Reg. 295. indenture and ſchedule, all ſuch writs 

(% By zo. Geo. 2. c. 37. all ſheriffs and proceſs as ſhall remain in their hands 
ſhal!; at the expiration of their office, unexecuted, who ſhall duly execute-and 
turn over to the ſucceeding ſheriff, by return the ſame, & .. | 


Hamond 
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Caſe 150. Hamond again Howell, Recorder of London; 


An often will FALSE IMPRISONMENT. —The defendant pleads ye- 
not he againſt cially. The ſubſtance of which was, That there was a com. 
5 a — of oyer and terminer directed to him — others, &c. 
l that before him and the other commiſſioners Mr. Penn a 
adiciall h enn and 
— Mr. Mead, twopreachers, were indicted for being at a conventiele; 
to which indictment they pleaded not guilty ; and this was to be 

2 _ tried by a jury, whereof the plaintiff was —— that aſter the 
12. Co. 24 witneſſes were ſworn and examined in the cauſe, he and his fel. 
Moor, 6. lows found the priſoners, Penn and Mead, not guilty, whereby 
_— Abr. they were acquitted: et quia the plaintiff male ſe geſſerit in acquit- 
1 ting them both againſt the direction of the Court in matter of law 
Vaugh. 146. * r plain evidence, ———— and the other com- 
T. Jones, 14. miffioners then on the bench the jury forty marks a- pi 
_ 1561. and for non · payment committed them 122 Ge. T 
3 plaintiff replies de injurid 3 K rid, ABSQUE HOC that he and 
352 493. 66. his fellows acquitted Penn ad againſt evidence: and to 
Ld. Ray. 454. this the defendant demurred. 


1. Cet. big. Goobrzriow, S-rjcant, who would have argued for the de- 
1 58. fendant, ſaid, that he would not offer to ſpeak to that point, whe- 


Salt. 396. ther a judge can fine a jury for giving a verdi& contrary to evi- - 
3- Bl. Com. 24. dence, — the caſe was ſo lately and ſolemnly reſolved by all 


Joie ©P- the judges of England, in BuſhePs Caſe (@), that he could not fine 


Comp. a jury for ſo doing. But admit a 3 cannot fine a jury, 

vol ker 9 i "im fr fo dong, de 
is done as 2 judge. 12. Hen. 4. pl. 3. 27. Af. pl. 12.— But rn 
Choe wile viar he week ot © Ln nr wal but de- 
fired to hear the argument on the other fide, what could be faid 
for the plaintiff. mart 


8 f 219 ] -*Newprcare, Serjeant, argued, that this action would lie.— 
Fixsr, It muſt be admitted that the impriſonment of the jury 
was unlawful ; and then the confequence will be, that all that was 
done at that time by the commiſſioners or judges was both agaioft 
Macna CHaRTa and other acts of parliament, the petition of 
right, &c. and therefore their proceedings were void, or at leaſt 
very irregular, to impriſon a jury-man without preſentment or due 
proceſs in law; and conſequently tae injured ſhall have an 
action for his falſæ impriſonment. In the Year Book 10. Hen. 6. 
. 17. in an action brought for falſe impriſonment, the defendaat 
Juſtifies the commitment to be for ſuſpicion of felony; but be- 
cauſe he did not ſhew the ground of ſuch ſuſpicion, the juſtification 
was not goed. The trial of Penn and Mead, and all incidents 
thereunto, as ſwearing the jury, examining of the witneſſes, tak- 
ing of the verdict, and acquitting the priſoner, were all within the 
commiſſion z but the fining of the jury, and the impriſoning of them 
tor non · payment thereof, was not juſtifiable by their commiſſion; | 


O Vaugh, 146. 


and 
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and therefore what was done therein was not as commiſſioners or 
judges. If this action will not lie, then the party has a wrong 
done for which he can-have any apes for the order for pay- 
ing of the fine was made at THE OLD-BAILEY, upon which no 
writ of error will lie (a); and though the objection, that no action 
will lie againſt a judge of record for what he doth guatenus a judge, 
be great; the reaſon of which is, becauſe the king himſelf is de 
jure to do juſtice to his ſubjects, and becauſe he cannot diſtribute 
it himſelf to all perſons, he doth therefore delegate his power to 
his judges, and if they miſbehave themſelves the king himſelf ſhall 
If ow to account and no other perſon, 12. Co. 24, 25.3 
that concerns not this caſe, becauſe what was done here was not 
warranted by the commiſſion, and therefore the defendant did not 
at as a judge: and this difference hath been taken and allowed, 
dat inthe caſe of an officer if the Court have juriſtifion of th 
cauſe, no action will lie againſt him for doing what is contrary to 
his duty; but if all the proceedings are coram non judite, and fo 
void, an action doth lie. 4 So in the caſe of a juſtice 
of the peace, or conſtable, where he exceeds his particular juriſ- 
dition : ſo if a judge of ai prius doth any thing not warranted 
by his commifhon e 
had no power to impoſe thi argued very nature 
of the pretended which was neither a crime 45 any 
wiſe puniſhable, becauſe what the plaintiff did was upon his oath: 
and for that reaſon it hath & been adjudged in the caſe of Agard v. 
Wild (V, that an action would not lie againſt one of the 
jury after an acquittal, for procuring one to be indicted for bar- 
ratry, becauſe he is upon his oath, and it cannot be preſumed that 
what he did was in malice. The habeas corpus 2 the 
1 no recompence for his impriſonment ; muſt be by 
an action of falſe impriſonment : if otherwiſe, there would be a 
failure of juſtice; and it might encourage the judges to act ad 
libitum, eſpecially in inferior courts, where mayors and bailitfy 
might puniſh juries at their pleaſures z which would not only be 
2 grievance to the ſubject, but a prejudice to the king himſelf, 
becauſe no juries appear where they are ſubject to ſuch ar- 
bitrary proceedings. An action on the caſe lies againſt a juſtice 
of .the peace for refuſing to take an oath of a robbery committed, 
I. Leon. 323. and yet it was objected that there he was a judge, 
quere Brook, 204. March, 117. For theſe reaſons he prayed 
judgment for the plaintiff. | 


But THE WHOLE Cour were of opinion, that the bringi 
of this action was a greater offence than the fining of the — 


| Hauen 


againſt 
HowELEz 


Rzcorver, os 


Lox pon. 


grand * 220 


and committing of him for non-payment ; and that it was a bold 


attempt both againſt the government and juſtice in general. The 
Court at THE OLD — had — of the cauſe, and 
might try it, and had power to puniſh a miſdemeanor in the jury: 


(a) See the eas of Crawle v. Crawley 1. Vern, 17043 and the Rioters Caſe, 


J. bw 175. | 
Rridg, 131. „ # 
they 
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they thought it to be a miſdemeanor in the jury to acquit 
the priſoners, which in truth was not ſo, 1 
was an error in their judgments, for which no action will lie: 
how often are fe e given in this court reverſed in the 
e the ju have been miſtaken in ſuch 

ts,muſt thatneeds be againſt MadNACHAR TA, the petition 

of right, and the liberties of the ſubject ? Theſe are mighty words in 
ſound, but nothing to the matter. There hath not been one caſe 
put which carries any reſemblance with tnis; thoſe of juſtices of 


/ the peace and mayors of corporations are weak inſtances; neither 


hath any authority been urged of an action brought againſt a judge 
of record for doing any thing quatenus a judge. Fat offences 
in jurymen may be puniſhed without preſentment is no new 
doctrine, as if they ſhould either eat or drink before they give 
their verdict, or for any contempt whatſoever ; but it is a new 
doctrine to ſay, that if a fine be ſet on a ju at THE On 
BAILEY, he hath no remedy but to it; 2 a certiorari * 

be brought to remove the order by hich it was impoſed, and it 


SeeThe King v. may be diſcharged if the Court thinks fit. As to what hath been 
1 objected concerning the liberty of the ſubject, that is abundantly 
©x,4. 4am 1 


Rez. 53. 


fecured by the law already; a judge cannot impoſe a fine upon a 


jury for giving their verdict con to evidence. If he doth 
thing unjuſtly or corruptly, — may be made to the king 
in 


whoſe name judgments are given, and the judges are by him de- 


ted to do juſtice ; but if there be error in their judgments, 
3 — it is void; and therefore the barons of * 
might refuſe to iſſue proceſs upon it ; and there needs no writ of 
error, for the very eſtreats will be vacated. Though the defen- 
dants here ated erroneouſly, yet the contrary opinion carried 
great colour with it, becauſe jt might be ſuppoſed very inconve- 
nient for the jury to have ſuch liberty as to give what verdicts they 
pleaſe ; fo that though they were miſtaken, yet they acted judici- 
ally, and for that reaſon no aftion will lie againſt the defendant. 
Judgment was given accordingly (a). 


(a) See the caſe of Jotinſtone v. Sut- therland v. Murray, 1. Term Rep. 


ton, 1. Term Rep. 423. 3 and Su- 535, 


The Caſe of the Warden of the Fleet. 


URNER, Serjeant, made complaint, on the part of the pas 
riſhioners of St. Bride's, in London, againſt the WARDEN 


It was prayed, therefore, that this Court, to which the priſon 
of THE FLEET doth immediately relate, might give ſuch direc- 
tions 
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bons to the warden, that theſe miſchiefs for the future might be 
prevented, and that the Court would declare thoſe houſes out cf 
the priſon to be ſubject to the civil magiſtrate. 


Tux CourT were all of opinion (except ArRIxs, Juſfice, 
who doubted), that nothing can properly be called the priſon of 
THE FLEET * which is not within the walls of the priſon (a), 
and that the warden cannot pretend an exemption from the au- 
thority of the civil magiſtrate in ſuch places as are out of the 
priſon walls, though houſes may be built upon the land belong- 
ing to THE FLEET ; for the preſervation of the king's peace is 
more to be valued than ſuch a private right. 


But ATKINS, ice, faid, if ſuch places were within the 
liberties of THE FLEET, he would not give the civil magiſtrate 
2 juriſdiction in prejudice of the warden, but thought it might be 
fit for the Court to confider upon what reaſon it was that the 
WARDEN OF THE FLEET applied ſuch houſes to any other uſes 
than for the benefit of the priſoners. 


Whereupon THE Cour appointed THE PROTHONOTARIES 
to go thither, and give them an account of the matter, and they 
would take farther order in it. 


(a) By the 8. & 9. Will. 3. c. 27. that all priſoners ſhall be actually detained 
17 18 &+C1TED, that by reaſon of many within the priſon, or the rules of the ſame, 
in practices of the Warden of the Fleet, until they ſhall be diſcharged by due 
&c, both debrors and creditors had been courſe of law, . d. 

, Botoriouſly abuſed; and TNACTED, 


EASTER 
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EASTER TERM, 5 
The Tuenty-Ninth of Charles the Second, 


IN 


The Exchequer. 


Sir William Montague, Kat, Chief Baron, 


Sir Edward Turner, Kut. | 
Sir Edward Thurland, Nut. + Barons, 
Sir Francis Bramſton, Rt. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


St. Mary Magdalen Bermondſey Church in Southwark. Caſe 132. 


N A PROHIBITION, it was the opinion of THE WHOLE If a church be ſo 
CourT, That if a church be fo much out of repair, that it eus oo a> 
is neceſſary to pull it down, and that it cannot be otherwiſe bai, * 
repaired, in ſuch caſe, upon a general warning or notice given on notion given 
to the pariſhioners, much more if there be notice given from for the purpoſe 
houſe to houſe, the major _=_ of the pariſhioners then preſent, by the church- 
and meeting according to ſuch notice, may make a rate for the bona 
pulling down of the church to the ground, and building of it upon may make 2 
the old foundation, and for making of vaults where they are neceſ- rate for pulling 


fary, as they were in this church, by reaſon of the ſpringing it down and re- 
water, | | building it on 

its old founda- 

tion.—8. C. 1, Mod. 236. 8. C. Jones, 8). 10. Mod. 13. 1. Vent. 367. 


SECONDLY, Though the rate be higher than the money paid A pariſh-rate, 
for doing all this, yet it is good, and the churchwardens are charge. ough it 
amount to more 


able for the overplus, they not being able to compute to a ſhil- han i, required, 
is good, 


| TminDLy, That if any of the pariſhioners refuſe to pay their 4 rate generally 


. : s : in for the ir of 
Proportion according to the rate, they may be libelled againſt in 'or the repair of 


200d, although it include both the nave and the chancel ; and the ſpiritual court may enforce 
payment of it,-2, Inſt. 489. 12. Mod. $3. 327. Ld. Ray. 59. $12. 4. _— Dig. $21, 


7 nnr 
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Sr. Mazy the ſpiritual court; and if the libel all the rate to be pro . 
2 en 2 * 17 generally, thou ecclefig contains = 


Ne nh hee by the opinion of 

1 — — common pleas and of the 3 it wall be inte wy 

©} agg IS only for the body ® of the church. But in this 
caſe it was made appear clear] that the rate was only for the body, 
and that the miniſter was at the charge of the chancel. 


The Court will FogyrrtaLy, And both Courts agreed, That when a prohibiti 
nor compel is moved, and defired on purpoſe to ſtop ſo good a work as the 
ſoggeſtion for a building a church, the Court will not compel the parties to take 


probibition- ifue upon the ſuggeſtion, when upon examination they find it to 
8. c. 1. Mod. 2 1 and therefore will not grant a prohibition ; for if the rate 


261. mpalecs the gorty grieves hath a remedy in the ſpiritual 
K. Mod. 4 e there be a ſentence again in. Jun 
The irtel FreTBALY, The biſhop or his chancellor cannot ſet a rate upon 
court cannot & 2 pariſh, but it muſt be done by the pariſhioners themſelves ; and 
— be ſ Nox TR, Chief Tuftice, * that it had been lately ruled inthe 
church. common 

12. Mod. 327. 1. Vent. 36. | * 

A prohibition Afterwards the court of king's bench was moved for a prohi- 
does nor be biden in this caſe, and it was denied; fo that in this caſe there 
nd aymens was the opinion of all the three courts. 


of a rate made 
| This matter was ſo much laboured, becauſe twenty-four quaker; 

1 ere 
church. — rn. ART 
22, Mod. 416. | 

(a) See 5a. Will. 3. C. . tended by 1. Ges, 1. c. 6. f. 2. to all 
enabling juſtices to compel guat to ecclefiaſtical dues, 
pay «mall tithes ; which ſtatute is ex- 


EASTER 


EASTER TERM, 


The Twenty-Ninth of Charles the Second, 
I N 
The King's Bench. 


Fir Richard Rainsford, Knt. Chief Juſtice. 
Fir Thomas Twiſden, Kut. 8 

Sir William Wylde, Knut. Juſtices. 
Sir Thomas Jones, Kut. 

Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 
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Paget againſt Voſſius. Caſe 133. 

TRIAL Ar THE BAR IN EJECTMENT, in which the . ate, who 

A jury found a ſpecial verdict. had enjoved a 
penfion in Hol- 


The caſe was thus: Dr. Voſſius, the defendant, being an alien, land voluntarily 
and a ſubject of the States of Holland, falling into diſgrace there, —_— IR 
had his penſion taken from him by public authority: afterwards 4 g made 
he came into England, and contracted a great friendſhip with one to him *« dur- 
Dr. Brown, a prebendary of Windſor. Then a war broke out © ing his exile 
between England and Holland, and the king iſſued forth his pro- „, from hisown 
clamation, declaring the ſaid war, and the Hollanders to be alien . 2 * 
enemies. Dr. Brown being ſeiſed of the lands now in queſtion, Bmi:aton over 
being of the value of 200l. per ann. and upwards, made his will in cafe ** he is 
in theſe words in writing, inter alia, viz. © ITEM, I give all my © r/foredto his 
“ manor of S. with all my freehold and copyhold lands, &c. to 5 tes,” anood 
my dear friend Dr. Iſaac Yoffius, during his exile from his own guring bis len- 
© native country; but if it pleaſe God to reſtore him to his coun- dence in this 
try, or take him - out of this life, then I give the ſame, im- country, with- 
« mediately after ſuch reſtoration or death, to Adrs. Abigail aut ſuch provi- 


« Heveningham for ever.” A peace was afterwards concluded 99 * may be 


refloration to his own country. -S, C. 1. Fq, Abr. 195. S. C. 2. Lev. 91. 8. C. 1. 
Vent. 325. S. C. 2. Jones, 73. 8. C. 3. Kcb. 638. 749+ 779- $42. 8. C. 3. Dany, Abr. 171. 
3. Mod. 60. 123. 2. Bac, Abr. 64＋ 


Vol. II. Q between 
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Pacer between England and Holland, whereby all intercourſes of trade 
| D between the two nations became lawful ; but Dr. Caſſius was not 
08s. ſent for over by THE STATES, nor was there any offer of kindneſs to 
him, but his penſion was diſpoſed of and given to another. It 
was alſo found, that the Doctor might return into his own country 

when he pleaſed, but that he ſtill continued in England, 


The queſtion was, Whether he or the leſſor of the plaintiff, 

Mrs. Heveningham, had the better title ? % 

* oTA, Dr. Viſſius was enabled to take by grant from the 
ng. | 

PEMBERTON, Serjeant, for the leſſor of the plaintiff, argued, 

that the eſtate limited to 22 A is . Muck de- 

pended upon the conſtruction of this deviſe. He did agree that 

the will was obſcure, and the intent of the deviſor muſt be col. 

lected from the circumſtances of the caſe; and it is a rule, that 

according to the intent of the parties a will is tobe interpreted (a). 

It is plain then that the deviſor never intended the defendant 

an eſtate for life abſolutely, becauſe it was to depend upon a limi- 

tation, and the words are expreſs to that purpoſe, for he deviſcs to 

him « during hisexile, &c.” Now the queſtion is not ſo much what 

is the genuine and proper ſenſe and ſignification of thoſe words, 

as what the teſtator intended they ſhould fignify—F IRST, I here- 

fore the moſt proper ſignification of the word © exile,” is a penal 

prohibiting a perſon from his native . and that is ſome- 

times by judgment or edict, as in the caſe of an act of parliament; 

and ſometimes it is Choſen to eſcape a greater puniſhment, as in 

caſes of abjuration and tranſportation, &c. But he did not think 

that the teſtator took the word & exile” in this reſtrained ſenſe, for 

Dr. Vaſſius was never formally or ſolemnly baniſhed : if that ſhould 

be the ſenſe of the word, then nothing would paſs to the Doctor by 

this will, becauſe the limitation would be void; and like to the 

caſe of a deviſe toa married woman durante viduitate, and he 

dies in the life-time of her huſband ; or to a woman ſole during her 

coverture ; or of a deviſe to A. the remainder to the right heirs of 

B. and A dies living B.; ſo that this could not be his meaning.— 

[225 SxconDLY. * The word © exile” in common parlance is taken 

only for abſence from one's native country ; but this is a very im- 

ſignification of the word, and nothing but @ catachreſis can 

juſtify it; and therefore the teſtator could not intend it in this 

ſenſe; it is too looſe and inconſiderable an interpretation of the 

word for the judgment of the Court to depend on, unleſs there were 

circumſtantial proofs amounting almoſt to a demonſtration that it 

was thus meant: but it plainly appears, by the following words, this 

was not the meaning of the teſtator, for it is faid, © if it pleaſe 

« God to reſtore him to his country; which ſhew that there was 

ſome providence or other which obſtructed his return thither, and 

ſo could not barely intend a voluntary abſence ; for if ſo he might 


(s) Cro, Jac. 62. 171. 416. 


have 


K 
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e expreſſed it, vis. & during his abſence from his country,” 
— tl his return thither, or © whilft he ſhould ſtay in Eng- 
« land,” and not in ſuch doubtful words —TrirDLY, By the 
word © exile” is meant a perſon's lying under the diſpleaſure of the 

vernment where he was born, or of ſome great perſons who 
— an influence upon the government, or have an authority over 
bim, which makes him think it convenient (conſidering ſuch cir- 
cumſtances) to withdraw himſelf, and retire to ſome other place; 
and this is a ſenſe of the word between both the former; and even 
in the common law we are not ſtran to the acceptation of 
the word in that ſenſe. There is a cafe omni exceptione major in 
the writ of waſte, which is, & fecit vaſtum de domibus, venditionem 
« de boſers, et exilium de hominibus; it is in THE REGISTER 3 
and in the writ on the ſtatute of Marlebridge, cap. 24. where by 
the © auxilium de hominibus” is meant — 2 4 — tenants, 
& the menacing of them, whereby ir habitations, 
2. Hen. 6. * It is found in an defendant was 
under the diſpleaſure of his governors; the war broke out, and 
therefore it might not then be ſafe for him to return; and for that 
reaſon he might think it ſafe for himſelf to abide here ; and this 
Dr. Brown the teſtator might know, which might alſo be the 
reaſon of making the will. But now all acts of hoſtility are paſt, 
and ſo the defendant's receſs is open, and it hath pl God to 
reſtore the Doctor, but he is not pleaſed to reſtore himſelf, for the 
„ he is not returned; now if a man hath an eſtate under 


Paore 


againſt 


Voss1vs, 


a limitation to do a thing which may be done when it pleaſeth - 


the party, in ſuch caſe, if he negle& or refuſe to do the thing, the 
eſtate is determined, 15. Hen. 7. pl. 1. If I grant a man an an- 
nuity till he be promoted to a ce, and I provide a preſen- 
tation for him, and he will not be inſtituted and inducted, the an- 
nuity ceaſes; ſo ſhall the eſtate in this caſe, becauſe the deviſor 
ſeems to appoint it to the defendant till he may return. 


Mx. HoL.rT, contra, held, that the eſtate is not determined, but 
had a continuance ſtill. In his argument he conſidered theſe four 
things :—FiRsT, Whether upon Dr. Yoffus's coming into Eng- 
land (being under the diſpleaſure of the government where he was 
Ken was « - aver — that he was an exile, 

ch word in plainneſs of ſpeech not only concern a n 
prohibited to live in his native country, by 40 of ſtate, Aon 
who leaves his country upon other occaſions ; and Calvin the ci- 
vilian in his Lexicon tells us, that & AN EXILE is one qui extra 
4 are habitat; and in all the deſcriptions of exilium it is di- 
vided into voluntary and involuntary: PLUTARCH and Livy uſe 
it in the ſenſe of a voluntary leaving of a native country, where 
it is ſaid of Petrellus, & in voluntarium 1 eff EXIL1UM.” 
If a man leave his country upon the diſpleaſure of the governors, 
or fearing an r of life, or even upon the loſs of his liveli- 
hood, this is little different from involuntary exile; and this is the 
caſe of the defendant, who, though he is not prohibited to con- 
unue in ſuch exile, babe b ile to return; and though he is 

2 | not 


*[226] 
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not puniſhed for ſtaying, if he return he is in danger of he; 

2 As for is —— de homi nibus, — 
the defendant's purpoſe; for in 1. 1nft. $3. b. it is ſaid; if tenants be 
impoveriſhed, that is an exilium; and have not THE STATES taken 
away the dofror's livelihood, and impoveriſhed him as much as they 


can? and therefore he had good cauſe to feek relief eliewhere, 


Now the fame cauſe continues ſtill, for it is not found by the ſpe. 
eial verdi& that there was any reconciliation between the States 
and him, of that he may have his 2 if he (houid return; 
but on the contrary; that it is diſpoſed of to another; and it is 
apparent that there was a great friendihip between the teſtator and 
the defendant, who took notice of the circumſtances of Dr. Jg. 
feus's condition at that tie, which is in no fort altered from what 
it was at the time of the making of the will; ſo that by the word 
« reſtored” nothing elſe could be intended by Dr. Brown than 
"when his friend ſhould have the favour of THE STATES, and 2 


@ [ 227 J comfortable ſubſiſtence in his own country. SeconDi.y, * Dr, 


Vaſſius is not tobe conſidered with any relation to the war, becauſe 
he came to England before the war was proclaimed ; neither doth it 
appear by the ſpecial verdict that he was any wiſe concerned in it: 
if a ſubject of England go into Holland, and a war break out, it 
is no reſtraint of his perfon if he be not active in it, for he may 
return, as he hath opportunity ſo to do. THIRDLY, Admitting 
Dr. Vaſfus to be concerned in the war, yet the peace enſuing can 
be no reſtitution of him to his country; that only extinguiſhes the 
hoſtility between the two nations, and doth not reſtore the doctor, 
who during the war adhered to the king of England, and fo was a 
rebel to THE STATES; and for that reaſon a peace ſhall not extend 
to pardon him. FourTHLy, Admitting the defer to be no exile, 
then the lirfitation in the will is void, and a void limitation is like 
2 void condition, and then the eſtate is abſolute in him; if it had 
been a condition precedent, as a deviſe to him in caſe he was not 
an exile, that had prevented the veſting of the eſtate ; but if the 
ſubſequent limitation be impoſſible, they muſt ſhew on the other 


| ide that the eſtate is determined. 


 RarnsrorD, Chief Juſtice, was clear of opinion, that the eſ. 
tate doth continue in the defendant by this limitation until the cir- 
cumſtances of his caſe (as to the favour of THE STATEs, and the 
offer of his penſion, or ſome competent way of livelihood) differ 
from what they did at the time of the making of the will; and it 
doth not appear that there was any alteration of his condition, 
nor any expectation of a penſion from the States now, more than 
he had at that time. 


Whereupon in Michaelmas Term following, judgment was 
given for the defendant Vaſſus by the opinion of THE WHOLE 
COURT OF KING'S BENCH, 


Strangfr 
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Strangford againſt Green. | Caſe 134. 


CTION ON THE CASE FOR NON-PERFORMANCE OF AN If one of :wo | 
AWARD.—The defendant had, in behalf of himſelf and his Partners fign an 

rtner, referred all differences and controverſies between the e 
plaintiff and them to arbitrators, and promiſed to perform their « <> . 
award; which was, That all ſuits which are proſecuted by the “ partner, 
plaintiff againſt the defendant ſhall ceaſe, and that he ſhall pay the when the part- 
Faintiff fo much, ke. And for non-payment this a&tion was eg eg 
* brought upon this ſpecial declaration, to which the defendant uon d. l. ur 
did 9 . : bonnd to par- 
form the a — 216. 3. Lev, 17. 12. Mod, a ö ; 
Ld. Ray. 964. 07, 2, bp * * n 


Figsr, Recauſe the ſubmiſſion was only of matters concerning Oo a ſubmiſſion 
the partnerſbip, and the award was, that all ſuits ſnall ceaſe — But <oncermingpart- 
this exception was not allowed; for no difference ſhall be in- d that a. all 
tended but what concerned the plaintiff and the defendant, as the “ fujrs tay 


defendant 5 concerned with his partner in trade only, unleſs the “ ceaſe,” ſhall 
contrary did appear; and if any ſuch were, they ſhould be ſhewn Þ*inrended all 
on the cer : 4 NI 


ſuits concerning 
the partner = 
ſhip — Cro. Jac. 639. 


SECONDLY, It was of all matters between the plaintiff and the An award ſhall 
partner, and the award is, That all ſuits proſecuted againſt the only refer to 
defendant only ſhall ceaſe.— THE CourT. It ſhall be intended tue uin betend 
den that al ſuits ſhall ceaſe only berween the ffinf and the F< oc HAR 

4 | 


THIRDLY, The award is not mutual; for the defendant is to Au aw:rd that 
pay money, but the plaintiff is to give no releaſe ; it is only ſaid i n _ m_ 
that all ſuits ſhall ceaſe.— THE Cour. That is an award on both I: 
ſides ; for the awarding that all ſuits ſhall ceaſe, hath the effect of amounts to a 
a releaſe ; and the ſubmiſſion and award may be pleaded in dif- releaſe. 
charge as well as the releaſe. | | Cro. Jac. 443 
663. 1. Roll. Abr. 253. $. Mod. 35. f. Lev. 53. 1. Com. Dig. 338. 4. Bac. Abr. 267. 
Kyd on Awards, 149.” t 


FovsTHLY, The other partner is not made a party to the 1% manfign an 


ſubmiſſion. ar bitration- 
a bond “ for 


Taz CourT. The defendant may undertake for his partner, © bimfelf and 
and having engaged for him, and promiſed that he ſhould perform | Fare? 
the award on his part (notwithſtanding the partner is not bound — 4 * 
lo to do), yet if he refule, it is a breach of the defendant's promiſe. form the award 

And ſo the plaintiff had judgment upon the firſt argument, — omy 
though he is not a party to the ſubmiſſion.— 1. Roll. Abr. 244. Cro. Jac. 663. 12. Mod, 129, 
I, Salk, 79. Skin. 679. 1. Com. Dig. 380. 


Q 3 ; Sir 
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Caſe 135. Sir John Shaw againſt a Burgeſs of Colcheſter. 
<= br Ho upon 2 trial at the bar, wherein the caſe wa; 


aQ 
officer while he 
is raking be The plaintiff was a ſerjeant at law and recorder of Colchefter, 
of a new officer, and the defendants, reſolving to turn him out, procured articles 
an ation on the of miſdemeanour to be drawn againſt him, and then all who had 
caſe will lis for liberty to vote proceeded to vote for and againſt him, and a poll 
the diſturbance. as granted to decide the controverſy, it not appearing upon the 
Moer, 706. view which had the majority of votes; but before the plaintiff 
Latch. 879- had taken all the names, and whilft he was taking of the poll, the 


6 ge defendants took away the paper, and would not ſuffer him to 
. . 
The Jury gave him 30ol, damages, 


EASTER 


"> 
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EASTER TERM, 
The Twenty-Ninth of Charles the Second, 
I'N 
The Exchequer, 


Sir William Montague, Kar. Chief Baron. 
Sir Edward Turner, Knt. 


Sir Edward Thurland, Kt. 
Sir Francis Bramſton, Kut. 


Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kt. Solicitor General. 


Barons, 


—S Mc .... — —-—ęL 
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®* Trotter againſt Blake. Caſe 136. 


HIS was the caſe of my Lord Hollis upon a trial at the The fieward of 
bar in the exchequer in an ejectment, wherein the caſe a manor may 
was this : 2 
5 copy bold for- 
Lord Hollis was ſeiſed of the manor of Aldenham, in the county feited for the 
of Hertford, in fee, and the lands in queſtion were held of the 8 
faid lord by copy of court- roll, and are parcel of the aforeſaid ended upon 
manor. The defendant was admitted tenant, and a fine of eight admittance, 
pounds impoſed upon him for ſuch admittance, payable at three without making 
diſtinct payments. The eight pounds was perſonally demanded of 222 for 
him by the lord's ſteward, and he refuſed payment; whereupon the — ö 
lord enters and ſeizes the eſtate for a forferture, which he would autherity from 
not have inſiſted on, but that the obſtinacy of the defendant made it Tus Lon, 
nec for him to aſſert his title and right. Mr. Walker, the provided he has 
Lord Hollis's ſteward, being ſworn, gave evidence, that a fine of * 2 mes 
eight pounds was ſet upon the defendant when he was admitted, ant, and the 
and that the lands to which he was admitted were uſually let for tenant has ex- 
ſeven-pounds per annum, fo that the fine was but a little more prefaly refuſed 
than a year's value: that he himſelf demanded the eight pounds of ** Pay the tine, 
the defendant, being a ſeafaring- man, whorefuſed to pay it: that he Hod. 135. 
* Us = knew Cn rr. 647. 


eee tro, 44a » N 4 * 
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; Chan. Rep. 464. had ſtill been obh to pay a fine according 
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TzorTzzx knew the defendant to be the fame perſon who was admitted to 
i this copyhold: that the demand was made at the ſteward's cham. 
EI. her in Staple Inn; and becauſe it was payable at three ſeveral 

days, he then demanded of him only 21. 13s. 4d. as a third part 
of the eight pounds ; and that he did enter upon the 25th day of 
Nai blk for non-payiient of the fird 51. 13s. 4d. . 


Tax Couxsk I for the defendant inſiſted, that the ſteward ought 
to produce an authority in writing, given to him by the lord to 
make this demand and entry upon refuſal, for the lord's owning it 
afterwards will not make a forfeiture. 


But THE Cour held clearly that there was no need of an ex. 
preſs authority in writing, and that it was not neceſſary for the 
ſteward to make @ precept for the ſeizure, but that it was neceſ- 

« [ 230] fary that the demand ſhould be perſonal. 


If, on a ſurvily The reaſon why the defendant refuſed to pay this fine was, Be- 


being taken of a cauſe, he ſaid, that by a decree and ſurvey made of this manor in 
manor, a copy- 


holder the reign of Queen Elizabeth, the fine to be paid for this copy - 
= bony hold was ſettled, and it was but three pounds, and no more. 


node 2 Six Francis WInNINGTON, Solicitor Generat, faid, for the 
fine on every defendant, that the caſe was very penal on his fide, but that he 
admittance, would make it clear that there was no cclour for the * of 
leaving it un- this action, either as to the matter or the form. He ſaid, the 
2 eee manor of Aldenham had not been long in this noble lord; he came 
pured according in as purchaſer or a mortgagee under the family of the Harveys, 
to the improved whoſe inheritance it was anciently; and there has been ſome 
valge, oraccoi6 doubt, whilſt it was in their poſſeſſion, what fines were cuſtomary 
ing _o» the — to be paid upon deſcents and alienations, but that is now ſettled ; 
9 and the defendant was in the caſe of a deſcent for which the fine 
made, the lord is not to be arbitrary at the will of the lord, but is reduced to 2 
cannot enter as certainty in Ducen Elizabeth's reign, by conſent and agreement 
for « forfeiture between the lord and tenants; and that a ſurvey was then —_—y 
l d virtue of a commiſſion directed to ſome men of credit and w 

afſei+d aceord- in thoſe days, who were impowered to ſet forth the quantity of 
ing to the in- land and the value thereof, which was done accordingly ; and it 
proved value. was then agreed that a year and an half's value in caſe of a deſcent, 
2+ Vern. 367. and two years value in caſe of an alienation, ſhould be paid as a 
Cro. Jac. 617. fine to the lord, and the proportion of the value was then com- 
Cro, Car. 196. rated by the commiſſioners, and decreed by the court of chancery 
2 -_ to be binding to the lords and tenants for ever. Tux QUESTION 
1. Roll. Abr. ow is, How this year's value ſhall be computed ? The lord 
would have it according to the improved value; the tenant will 
pay according as it was rated in Queen Elizabeth's time by thoſe 
commiſſioners: now if this land had decayed in value, the tenant 
to the valuation of 
3. Lex. 30g. that time; and if ſo it would be very unreaſonable to make him 
pay for his induſtry and improvement of the land now it is raiſed 


2. Bulſt. 32. 


2. Stra. 1042 


2. Burr. 2717+ in value, becauſe that was done by his labour and at his expence ; | 
ſo that the doubt being what fine ſhall be paid, an cjeCment will 


Dougl. 722. 
3-Ter. Rep. 162 · 


„ 
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not lie, becauſe the matter is doubtful, and the law gives the te- Torres 
nant liberty to conteſt it with the lord, and will neyer let him be gait 
under the peril of a forfeiture becauſe he will not comply with the Biare. 

lord to give up his right without law (a). 2371 8 


But the lord hath another and a more proper remedy, for he The queſtion, 
may bring an action of debt for the fine thus impoſed (b), which will Whether a fn 
try the right z and is not fo penal to the copyholder; which point df del on ad- 
was lately refolved ; and that if a copyholder had a probable cauſe 5 — 
to induce him to believe that he ought not to pay the fine de- reiuſal to pay le 
manded (let the right be as it would), yet no gjetiment will lie; 2 ſorferturetmay 
for it muſt be only in a plain caſe that the lord can enter for a for- be tried in an. 
ſciture. 2 For no man forfcits his eſtate but by a wilful default e of 6d: 
in himſelf; ſuch a forfeiture as is done and preſumed to be com- b: an —— 


mitted upon his own knowledge ; but want of underſtanding can - will uo lie ; ler 


not be made æ wilful neglect. It is true, the decree in chancery if it be doub ful, 
made here cannot very the law, but it may be evidence of the * 5, proper 
fat; for prind facie it ſhall be intended that ſuch values have 4. 0. 
been paid time out of mind, becauſe the Court have fo decreed; *- $4 53. 

but then when the fine was declared to be certain, a doubt did 4g. 597" 

zriſe how the year's value ſhall be reckoned, which has been ſet- 3. — 4 
ted alſo by another decreez and from that time all the reſpective tad. 487. 
lerds of this manor have taken fnes according to that value which 3- A. 116. 


js mentioned in the ſurvey, and this lord himſelf hath taken fines ee Cg. 568.) 
11. Mod. 18. 


in purſuance of the ſame, ſo that it is clear the fine cannot be ar- ,,* Mod. 128. 

bitrary 3 but be it ſo or not, it is not material to this purpoſe, — 

becauſe the tenant hath a good and colourable ground to inſiſt 151. 236. 

upon the decree and ſurvey, and conſequently there is no wilful *- S.. 42. 
Tat Lon CHitF BARON agreed, That if it be a doubt, and 8 

the tenant give a probable reaſon to make it appear that no more c. 29. 

is due than what he is ready to pay, it is no forfeiture ; but the 

law in general preſumes that the — is uncertain, if the contrary 

is not ſhewed. Now if the tenant's doubt did ariſe upon the equi- 

tableneſs of the fine, in ſuch caſe if he refuſe to pay, | is a r- 

feiture. But here it was, whether it ſhall be paid according to 

the computed or improved value, and therefore he inclined that 


the action would not lie. 


THURLAND, Baron, faid, that no action of debt would lie for see 3buttle- 
this fine, becauſe it was neither upon the contra, nor ex guaſt worth v. Gare 
contract. ne. 3. Mod. 


But MAYNARD, Serjeant, as to that, anſwered, that many re- 
ſolutions had been made in his time of caſes wherein the old books 
were ſilent. | 


(a) See the caſe of Hatton v. Haſſel, 3. Lev. 261. 1. Show. 35. 3 EY yn ve 
2. Stra. 1042. Chicheſter, 3. Burr. 1717. ; Seward 


(4} So alſo an indebitatur aſſumpſe v. Bakery 1. Term Rep. bib, 
will lie, See Shuttle worth v. Garner, : 
| Tux © 
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Trerrrs Tux Couvxr, upon the whole, thought this to be a proper caſe 

dr equity (a); and fo directed a juror to be withdrawn, which wa 
done accordingly. 

A decree may be The exemplification of the decree was offered to be read: 

read in evidence which being oppoſed, MAayNnaRp, Serjeant, informed the Court, 

dat nothing was more uſual than to read a ſentence in the eccle- 


1 ſiaſtical court, or a decree in chancery, as evidence of the fact; and 


cout. - tit being allowed to be read, 
n+ Keb. 21. Bull. N. P. 343» Gilb, Evid. 67. 


The duplicate THE CouNsEL for the defendant took notice, that the com- 

of» commitBo® miſfion was therein menti which was returned into chancery, 

— bd and burned when the Six Clerks office was on fire in the year 1618; 

though the ori- but à duplicate thereof was produced, which the defendant had 

8 from the heir of the Harveys, and fo the ſurvey was prayed to be 

— a | 
of irs be- 

4 Polen This was oppoſed by Six WiLLiam Joxxs; for he faid that 
it was no duplicate, the commiſſioners names being all written 
with one hand, and no proof being made that it was a true copy 
of that which was returned. ; 


If a decree ap- He likewiſe obſerved upon the reading of the decree, that it 
— — was an evidence for the plaintiff, becauſe if there had been a ſettled 
commiſſion is rule for payment of the fines, there had been no occaſion to ſeek 
never exccuted, relief in equrty, and that there * was no reaſon that the deſen- 
the decree is not dant ſhould come into a court of law to prove ſuch ſettlement 
in force. by a decree in chancery, for if there be ſuch à decree his re- 
»f 232 1 medy is proper there; beſides, the decree itfe}f only mentions 
= the year's value, which was to be ſettled by the commiſſioners, 
and which he ſaid was never done; ſo that the decree which ap- 
pointed the, commiſſion was not completed, and therefore, being 

but executory, is of no force even in equity. 


Tax Court were doubtful in the matter. 


() But ſee the caſes of Peachy v. fon, Bunb. 41. ; Baker v. Roberts, 
Lord Somerſer, 1. Stra. 447. 3 Cowper Caſes in Chan. 74. Bouverie v. Pren- 
v. Clerk, 2. Eq. Caſes Abr. 229. tice, 1. Brown's Ch. Caſes, 200. and 
4+ Peer. Wins, 156, ; Diſney v. Robin- the ſtatute 9. Geo. 1. c. 29. 


TRINITY 


TRINITY TERM, 
The Twenty-Ninth of Charles the Second, 
IN 


The Common Pleas. 


Sir Francis North, Nut. Chief Juſtice. 
Sir Hugh Wyndham, I. | 
Sir Robert Atkins, Nut.  ETuſtices. 
Sir William Scroggs, Nut. | 
Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


ee n e 
* Addiſon againft Sir John Otway. Caſe 137. 


SPECIAL vtRDICT IN EJECTMENT.—The caſe was If there be 
thus: There was the vill of Rippon, and the pariſh of a pari and a 
the ſame name; and likewiſe the vill of K:rkby, and the 3 
pariſh of the ſame name; in the my of 200; And Thomas Fan ug; 
Brathwaite being tenant in tail of the ee 7 war mo and a recovery is 
aid pariſhes of Rippon and Kirkby, did, by bargain and fale, convey ſuffered of lands 
the ſame, lying (as in truth they did) in the pariſhes of Rippen in the vill, 
and Kirkby, to the intent to make a tenant to the præcipe in order 529 mths deed 
to ſuffer a common recovery, and thereby he did covenant to ſuf - the pariſh is 
fer the ſame; which recovery was afterwards ſuffered of lands in not named; yet, 
Rippon and Kirkby, but doth LOAN ought) in the pariſhes as they make = 
of Rippon and Kirkby ; and the verdi& in effect found, that be; >= cnnconraye 
had no lands in the vi/ls ; but farther, that it was the intent of the 12 
parties, that the lands in the pariſhes ſhould paſs; and, Whether pag. 
they ſhould or not was the queſtion ? | 40. 2, Mod. 
It was faid for the defendant, that by this indenture and common 35% 
recovery th lands which lie inthe £4 pariſhes ſhall paſs, 3 
5. C. 2. Vent. 31. 8. C. 3. Keb. 771. Ante, 47. 1. Roll. Rep. 165, 5. Co. 40. Poph. 
22. I, Sid. 190+ Hutton, 105, Cro. Car. 269. Cro. Jac. 574. Comyns, 386. 8. Mod. 276. 


11. Mod. 18 1. 2. Barnes, 21. Gilb. Eq. Rep. 16. Stra. 1129. 1185. 1257, 1267, Cowp. 346. 
Cruiſe on Recov, 270. 5. Com, Dig. © Pleader” (4+ A. 4). 2. Bac. Abr. 544, 543 ; 


76 a 
| Fier, 
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Abe non Fsr, Suppoſing this to be in the caſe of a grant, there if the 
at vill is only named, yet the lands in the pariſh of the ſame name 
S1x ju#%. ſhall paſs, becauſe the t of every man ſhall be taken | 


Or war. 


againſt himſelf, Owen Rep. 61. So where part of the lands lie in B. 
and the grant is of all the lands in D.“ all the lands in the pa- 
riſh of D. ſhall paſs, becauſe in that caſe the pariſh ſhall be intended; 
* [ 234 |] and if che law be thus ina grant, d fortiort in the caſe ofa com- 
2 Barker mon recovery, which is the common aſſurance of the land. 


v. K 249% SxconDLy, The verdict hath found, that the defendant had no 
' lands in the vills of Ripper and Kirkby, and the Court will not in- 
tend that he had any there, if not found; fo that nothing paties by 

the recovery, if the lands in the pariſhes do not paſs, which is con. 

to the intention of the re and to the rules of law in the 

ike caſes; for if a man deviſe all his lands in Dale, and hath both 

freehold and leaſehold there, by this deviſe the freehoid on 

paſies, but if no freehold the leaſes ſhall paſs, Cre. Car. 293. ſo 


ad} in the of „Ba for otherwiſe the will 
dh 0d caſe of Roſe y. Bartlet, for oth | 


THrrnDLy, The pariſh and vill ſhall be both intended to ſupport 
a trial already had ; as where a pengre fawas hi to iſſue from 
the pariſh of Dale, and it was awarded from Dat: generally, it is 
well enough (@); d fertiori to ſupport a common recovery, which 
has always been favourably interpreted; and yet a new trial will 
help in the one caſe, but a man cannot command a new recovery 
when he will; and therefore the Judges ufualty give judgments 
to ſupport and maintain common recoveries, that be inheritances 
of the ſubject may be preſeryed; for if there he tenant in til, 
| the reverſion in fee, or if baron and ſeme ſuffer a recovery, this is 
a bar of the reverſion, and the dower, and yet the i recom- 
pence could not go to either, Pl. Com. 515. 2. Rell, Rep. by. 
5. G. Dormer's Caſe. | 


Foa rut, The jury have found, that the intention of the 
parties was to paſs the lands in the pariſhes, which intention ſhall 
be equivalent to the words omitted: and for that there is a notable 
caſe in 2. Roll. Rep. f. 245. where the intent of the parties ſaved 
an extinguifhment 8 9 
for years, rendering rent, en grants the rev for fo 

rs to B. and C. Which he afterwards ry tine thc 
— bargain and ſale, and covenanted to levy a fine accord- 

| jngiy, 40 make 
recovery to another uſe ; the bargain, fin 
executed: and it was 
the rent not extinguiſhed; for though the bargainor might intend 
to deſtroy the reverſion, by is g i 
heirs, yet the bargainees could never have ſuch intention; and 
© (#) 1: Roll, Rep. 31; 27. 293 Hob, 6. Cro. Jac. 263. 


* 
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cipe, the ſtatute ſhall be ſo 


ued that the intent of the parties 
ſhall ſtand. 


*( 2351] 


they were now ſeiſed to another uſe, yet by the ſtatute of Avouon 
Wills, their former right is ſaved which they had to their proper 


'uſe; * and their l make a tenant to the præ- 


$62. Jane 


Or WAY. 


FirTHLY, The lands in the pariſhes paſs, becauſe the deed and 1 Anderſ, 33. 


common recovery make but one conveyance and affurance in the 
law; and therefore, as a conſtruction is not to be made upon part, 
but upon the whole deed, ſo not upon the deed or recovery alone, 
but upon both together, 2. Co. 75. Lord Cromwel's Caſe. 


S1XTHLY, It is the agreement of the parties which governs 
fines and recoveries, and lands ſhall paſs by ſuch names as are 
agreed between them, though ſuch names are not proper; and 
therefore a fine of a lieu conus is good, though neither vill or pa- 
riſh is named therein, Poph. 22. 1. Cro. 270. 276. 693. Cre. 


* 


Fac. 574. So if a fine be levied of a common of paſture in Dale, Co. Car. zes. 
it is good, though Dale be neither vill or hamlet, or lieu conus out Winch. 122. 
of a vill, 2. Roll. Ar. 19. So in Sir George Symonds Caſe, lands Sid. 190, 191» 


as parcel of a manor were adjudged to paſs, though in truth th 

were uſed with the manor but two years; and the reaſon of 

theſe caſes is, becauſe it was the agreement of the parties that they 
ſhould paſs. If it be objected, hat all theſe authorities are in 
caſes of fines, but the caſe at bar is in a common recovery, which 
makes a great difference; I anſwer, the proceedings in hoth are 
amicable and not adverſary, and therefore as to this purpoſe there 
is no difference between them ; and for an authority in the point 


the caſe of Lever v. Hofier was cited, which was adjudged in this Antes. 


court Trin. 27. Car. 2. where the queſtion was, Whether upon 
a common recovery ſuffered of lands in the town of Sale or the li- 
berty thereof, lands lying in Dale, being a diſtinct vill, in the pa- 
riſh of Sale, ſhould paſs or not? and after divers arguments it was 
allowed to be well enough, being in the caſe of a common reco- 
very: and ſo was the caſe Paſch. 16. Car. 2. in B. R. In a ſpe- 
cial verdict the caſe was, That Sir Thomas Thinn, being ſeiſed of 
the manor of Buckland in tail, and of twenty acres of land called 
and known by a particular name, which twenty acres of land were, 


in the time of Edward the Sixth, reputed parcel of the ſame ma- id. 19. 


nor and always uſed with it, fold the faid manor and all the lands 
reputed parcel thereof, with the appurtenances, of which he did 
ſuffer a common recovery; and it was adjudged upon great con- 


ſideration, that though the recovery did not mention the _—_ 5 


acres particularly, yet it did * dock the entail thereof, beca 

the indenture blends the uſes of the recovery was of the lands 
reputed parcel thereof or enjoyed with it, and that the ſhortneſs in 
the recovery was well ſupplied by the deed ; in which caſe the Court 
were guided by the reſolution in Sir George Symonds Caſe (a). 


(a) See Sir Moyle Finch's Caſe, 6, Co. 63. and fee 2, Bac. Abr. 544- 


The 


* 
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The authorities againſt this opinion are two: Fsr, That 6f 
Stock v. Fox, Cro. Fac. 120. There were two vills, Walton and 
Street, in the pariſh of Street, and a fine was levied of lands in 
Street ; it was adjudged that the lands in M alton did not paſs by this 
fine. But there is another report of this very caſe by RoLL, Chief 
Fuſtice(a), where it isfaid, If there be in the countyof Somerſet the 
ill of Street, and the vill of Waltham within the pariſh of Street, 
and a man being ſeiſed of lands in the vill of Street, and of other 
lands in the vill of Waltham, all within the pariſh of Street, and 
he bargains and ſells all his lands in Street, and having covenanted 
to levy a fine, doth accordingly levy it of lands in Street, and 
doth not mention, either in the indenture or in the fine, any lands 
in Waltham, the lands lying there ſhall not paſs ; from which re- 
port there may be a fair inference made, That it was Ros Ts opi- 
nion, that if Faltham had been named in the indenture, 
not in the fine, the lands would have paſſed; and in this caſe the 
we ee named in the indenture of bargain and fale ; but be- 
in that caſe the party had lands n 
and ſo the were not in vain, as muſt be here if 
— err pariſhes do not paſs. . The other caſe 
is that of Baker v. — in Hutten 106. But this caſe is quite 
different from that, there was neither vill or pariſh named 
in the indenture ; but here the indenture was right, for the lands 


are mentioned therein to he in the pariſhes, &c. 


*[ 237] 


And for theſe reaſons judgment was prayed for the defendant. 


This caſe was afterwards argued in Michaelmas Term followi 
by PEuBeRTON and MayxARD, Serjeants, fer the plaintiff, 
who faid, That the government of this nation was eccleſiaſtical 
and civil ; the eccleſiaſtical runs by pariſhes, and the civil by vills; 
that a pariſh is conſtituted by the eccleſiaſtical power, and may be 
altered by the king and ordinary of the place ; that the parſon was 
ſuperintendant 01 the pariſh, and the conſtable of the vill, which 
was alfo conſtituted by the civil iſtrate ; ® and from hence it is 
that in real actions which are adverſary, lands ought not to be de- 
manded as lying ina pariſh but within a vill, that being the place 
known to the civil juriſdiction ; and if a treſpaſs which is local be 
laid at Dale ptr , there being both the pariſh and vill of Dali, 
the proof of the weiht done in the pariſh is not good, for it muſt 


be at the vill. They agreed, that in conveying of lands a fine or 


common recovery of lands in a pariſh or licu conus was good, Cre. 


Fac. 574. but if there be both a vill and a pariſh of the ſame name, 


præcipe guid reddat, becauſe of the notoriety of vills from whence 


vines do ariſe ; and becauſe the vill is more particular and of more 
| (s) Ran. Abr. 54. 


certainty 
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certainty than a pariſh ; and therefore it is requiſite that the de- 
mandant ſhould be very particular in his demand, that the tenant 
may know how to =: & his defence, and the ſheriff of what to 
deliver poſſeſſion. Beſides, a vill is more ancient than a pariſh, 
and lands have been 'demanded within them time out of mind, fo 
that the demand (when it is doubtful of what it is made) ſhall be 
ſuppoſed of that which is moſt ancient; and ſuch conſtruction is 
moſt conformable to the like caſes, for additis probat minoritatem; 
and therefore if father and ſon be both of one name, and mention 
be made of one without an addition of junior, the. law in- 
tends the father ; ſo the vill being more ancient than the 
pariſh, that ſhall be intended if the pariſh is not named. In 
Farmar's Caſe (a), Hartwel, Rode, and Aben, were ſeveral vills 
in the pariſh of Rode ; the king ted all his tithes in Rode 


A 


Sin Joun 
Or war 


and Aſhen in tenura RICHARD WAKE, and at the time of the 


t the tithes of Hartwel were in the tenure of Wake; it was 
24udged in the king's bench, that the tithes in Hartwel did paſs: 
but that judgment was reverſed in the exchequer chamber, be- 
cauſe Rode could not be (5) intended a pariſh, and ſo to comprehend 
Hartwel, but muſt be intended a vill diſtinct from a pariſh ; and 
ſo the tithes of Hartwel being alſo a vill could not paſs by the 

t of them in Rode; this alſo was the opinion of Pop HAM, 

en 60. But Gawpy and FenNER were of another opinion. 
As to the finding of the jury, that doth not help if the recovery be 
not full, for they may expound, but they cannot enlarge “ each 
other: in a formedon, nient compriſe in the record and not what is 
compriſed in the deed is the plea. Things upon a record are open 
to the view of all people, but a deed is a pocket record, and the 
perſons whom it concerneth cannot come at the ſight of it; fo 
fines are open and to be ſeen by all, and are to be proclaimed; but 
according to this interpretation deeds ſhould be alſo proclaimed. 
And there is a manifeſt difference between things contained in a 
fine and in a deed; for a fine of a tenement is not good, but a 
deed of a tenement is well enough, but will not help the fine ; and 
therefore men ſhould not go out of the rules of the law to help a 


miſtake : for which reaſons they prayed judgment for the plaintiff. 


But THE wHOLE CovurT were of opinion, that the lands in 
the pariſhes did well paſs ; for as fines and recoveries did grow in 
uſe, and are now become common affurances, they are to be fa- 
voured in the law: and it hath been a rule, that even in doubtful 
things conſtructions ſhall be made to ſupport a deed if poſſible, 
ut res magit valeat quam pereat, Co. Lit. 183. By Rippon gene- 
rally, the vill ſhall be intended, but fabitur præſumptio donec pro- 
betur in contrarium, and that is proved by the deed which ſhews 


(a) 2. Aud. 124. the Council of Lyons, but it is otherwiſe 
(5) In a prætips it muſt be intended in grants. — Owen, 61. Seld. on Tithes, 
a vill if a pariſh be not named, becauſe c. 6. ſ. 3.— Note to the Four Epi» 
vills are known at the common law, but T10N, | 
not pariſhes ; thoſe were conſtituted by 


where 
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Advizon where the lands ie. Both the indenture and recovery ont 
eganſt conveyance (a), muſt be expounded fo that every part may ſtand ; 
2 daz. beſides, it is apparent by the intent of the parties (which the jury 
have alſo found), that the lands in the pariſhes ſhould paſs. 
In the caſe of Brock v. Spencer a treſpaſs was laid in Hurſly, and 
it was not ſaid whether vill or pariſh ; the defendant pleaded that 
the lands were held of the manor of Marden in the pariſh of 
Hurfy, Sc. and the venire facias was de vicineto only, and not 
de wicineta parochiæ Hurfley ; and it was acju good, for the 
vill and the pariſh ſhall be underſtood to be 
this purpoſe they were all of op nion, that there was no difference 
between a fine and recovery, It is true, the law originally took 
notice of a vill only, becauſe the diviſion of a county into pariſhes 
was of eccleſiaſtical diſtribution ; but now by proceſs of time that 
diſtinction is taken notice of in civil affairs; and the law hath 
t regard to the uſage and practice of the. people, the law it- 
f being nothing elſe but common uſage, with which it complies, 
and alters with the exigency of affairs. It was but lately that the 
curſitors would put the word . pariſh” into a writ ; for if a note 
[ 23 ] was delivered to “ them cf lands in the pariſh of Dale, they 
9 uſed always to make it of lands in Dal;, till the Court ordered them 
to do otherwiſe; fo that though che common uſage was ſo for- 
merly it is now otherwiſe ; and the reaſon of things changing, the 
things themſelves alſo change. And if this recovery ſhould not 
be conſtrued to paſs the lands, the intention of the parties would 
fail. It is true, there is no authority expreſs in the point to gui 
this judgment, nor is there any againſt it; but if ſuch d be, 
tae opinion of the Court is not to be bound againſt © tug 
and it is for the honour of the law that men eryoy their 
gains according as they intended. 


For which reaſons judgment was given for the defendant. 


(a) Indenture by an infant to declare as he may a deed, by infancy.— Hob. i.. 
uſes of a five or recovery make but one Cro. Jac. 676. Dougl. 45. 
conveyance ; otherwiſe he might avoid it, : 


Caſe 138. Goffe againſt Elkin. 


met IHE CONDITION OF A BOND was, That if the plaintiff ſhall 
3 ſeal to the defendant a good and ſufficient conveyance in the law 
conveyance of Of his lands in Jamaica, with uſual covenants, in ſuch manner as by 
lands in Jani - the defendant's counſel ſhall be adviſed; then if the defendant 
ce as counſet ſhould thereupon to the plaintiff ſuch a ſum of money, &c. 
ſhall adviſe, a the condition void. In pesT brought upon this bond, 
PARSON. the defendant (after oyer of the condition) pleads that Mr. Wade, 
adviſe a bargain 2 Counſellor at law, did adviſe a deed of bargain and ſale from the 
22 plaintiff to the defendant, with the uſual covenants, of all his 
, the uſual cove- 
| — 2 without ſetting out the covenants particularly,——Keilway, 95. 1. Leon, 72. 2. Leon. 39. 
11. Mod, 78. Ld. Ray. 106. 968. 1140 1. Bac. Abr. 459, Cowp. 665. 727, Dougl. 1 


And as to 
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hnds in Jamaica, and tendered the conveyance to the plaintiff, GCorre 
who refuſed to ſeal the fame, and ſo would diſcharge himſelf of _<x«ivf 
the condition, the money being not to be paid unleſs the aſſuranee, . 
made. To this plea the plaintiff demurred. 
GeoRGE STRODE, Serjeant. The defendant hath not ſhewed 
the conveyance z and an affirmative plea ought to be particular, 
and not ſo general as this; for to plead generally quad exonerauit 
is not good, but it muſt be ſhewed how; and ſo it was adjudged 
ia the caſe of Horſeman v. Obbins (a), where the condition was 
to indemnify lands from the yearly rent of twenty pounds during 
the demiſe, the defendant Nieadad, quod d tempore confectionis 
ſcripti obligatorii hucuſue exoneravit, c. and upon demurrer, as 
here, it was held no good plea. ; | 
* SECONDLY, The matter of the condition conſiſts both of [L 240 - 
law and fact, and both ought to be ſet out; the preparing of the | 
deed is matter of fact, and the reaſonableneſs and validity thereof : 
is matter of law, and therefore they ought to be ſet forth that the 
Court may judge thereof. In 22. Edw. 4. pt 40. () the condi- 
tion of a bond was, that the defendant ſhould ſhew the plaintif a 
ſufficient diſchar : of an annuity ; and it was pleaded, that he ten- 
dered a ufficient diſchargg in general, without ſetting it 
forth ; —— N - 0 an = 
Tmapl x, The plea is, that the indenture had the uſual cove- 1. Mod. 67: . 
nants, but doth not ſet them forth, and for that cauſe it is alſo too 14. K. 126. 


eneral. In 30. Hen. 8. pl. 1. the condition was for the per- 968. | 
— »” F am.” 1140. 


ſuch an eſtate to the plaintiff as his counſel ſhould adviſe: the 
defendant pleaded, that he did make ſuch conveyance as the counſel 
of the plaintiff did adviſe; and the plea was held ill and too general, 
becauſe he ſhewed not the nature of the conveyance; and yet per- 
formance was pleaded according to the covenant. $685 


But notwithſtanding theſe” exceptions THE wHoLE CourT 
were of opinion that this plea was good ; for if the defendant had 
ſet forth the whole deed verbatim, yet becauſe the lands are in 
Jamaica, and the covenants are intended ſuch as are uſual there, 
the Court cannot judge of them, but they muſt be tried by the 
jury. He hath ſet forth that the conveyance was by a deed of 
bargain and fale, which is well enough; and ſo it had been if by See Medwin v3 

t, becauſe the lands lying in Jamaica paſs by grant, and no Szndbam, 2. 
very and ſeiſin is neceſſary ; if any covenants were unreaſonable Term Rep. 70g. 
and not uſual, they are to be ſh on the other fide. . 


And ſo judgment was given for the defendant᷑. 
(a) Cro. Jac. 634. See alſo Cro. 143- 329. 384. | 12, Mod, 406, 


Jec, 503. 634. 2. Co. 4. Cro, (5) Hob. 107. 
Car, 383. 2. Leon. 214. 10. Mod. 


Yor, II, R Spring, 
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| Trinity Term, 29. Car. 2. In C. B. 


A Spring againſt Eve. | 
— EBT vPon THE STATUTE OF 29. Elia. c. 4. by the ſheriff 
of the time for his fees for ſerving of an execution; and verdict for the 
de ſeffion of 85 * t | 
parliament. PEMBERTON, Serjearnt, moved in an arreſt of j Be- 


[241 ] cauſe the time of holding the parliament was miſ-recited, bei 
8. c. 3. Keb. * en the e books of Poulton and Keble, as it ap- 
peared e parliament a); whereupon judgment was ſtayed 
1 Ver. 113. till this 3 — the Cort had mans parts of the rolls of the 
2. Vern. 217. time when the parliament was * held, and they were all clear of 
. opinion that the time was miſtaken in the 2 and ſo are 
2332. 1224; All the precedents; for the plaintiff here declared, that this ſtatute 
4- Bac. abr. was made at a ſeſſion of parliament by prorogation held at VH. 
minſter, 15 February, 29. Eliz. and there continued till the diſſo- 
Comp: 474 lution of the fame; whereas in truth the parliament began 29 
2 M. Ker. Ogteber, and not on the 15th of February; for it was adjourned 
Dougl. 633, from that time to the 15th of February, and then continued till it 
was diſſolved. My Lord Cale in his 4th In/titute, fol. 7. takes 
notice of this miſtake in the printed books, | NS OY 
But Tae Cour were all of opinion, that h it was miſ- 
taken and ought to have been otherwiſe (5), yet being after ver- 
dict it is well enough (c), and the rather becauſe this is a-particu- 
lar act of parliament, and ſo they are not bound to take notice of 
it; and therefore, if it be miſtaken, the defendant qught to have 
nul tiel record; but ſince he hath admi by pleading, 
they will intend that there is ſuch a ſtatute as the plaintiff hath 
alledged, and they could not judicially take notice of the contrary, 


Tu SFERJEANT, perceiving the opinion of the Court, defired 
time to ſpeak to it, being a new point; and told the Court, that 
they ought to take notice of the commencement of private aii, 
- which-the whole Court denied. > ? 


And Tux Cr JusTICE ſaid, that they were not bound to 
take notice of the commencement of à general act (d), for the 
Court was only to expound it; and though this had not been in 
the caſe of a particular act (where it is clear the defendant ought 
to plead nul fiel record), yet being after verdict it is well enough, 
becauſe the party took no benefit of it upon the demurrer, and 


| toni a becauſe of the multiplicity of precedents which run that way. 


$0 in the caſe upon the ſtatute of tythes, though it be miſtaken, 
(a) See 3. Lev. 33H t. Lutw. 203. (d) Sce the cafe of Bourke v. Mor- 
3. Keb. 813. Ld. Bay, 77. 3. Bac. gan, in the houſe of lords, January 7, 
Abr. 42. 43- 2+ Bl. Rep. 1102. 1717, that the commencement of a ſta- 
(+) See the caſe of Ran v. Green, tute relates to the firſt day of the ſeſſion, 
Cop. 474+ in point. But fee Dougl. Note to the Foun Th EDI rio, alihough 
97+ note (41.) Edd af the words be, that it ſhall ** take effect 
6) Dyer, 95. Telv. 27. Cro. from the paſfing of the act. Lotleſs 
* Bro. Abr. “ Parliament,” . Holmes, 4. Tem Rep. 660. 


* 
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yet it hath often been held good; as if an action be brought upon Srarxe 
that ſtatute for not ſetting out of declaring, . quad cim a 

« quarto die Novembris anno ſecunds Edu. 6. it was enacted, &c.” * 

and the parliament began 1. Ew. 6. and was continued by pro- 

ion until 4. Nevembris, yet this hath often been held good, 

nd multituds errantium tollit peccatum. And though in this # [ 242 ] 
caſe the parliament was adjourned, but in that upon the ſtatute of 

Eqw. 6. it was prorogued, yet the Chief Juſtice ſaid, that as to 11 Mn: 41 
this purpoſe there was but little difference between an adjourn- 1.7 Ray. 343. 
ment and a prorogation; for an adjournment is properly where 
the houſe adjourn themſelves, and a prorogation is when the king 

. | | 

But ATKINS, Fuffice, doubted whether the Court ought not to 4. Inſt. 7. 

take notice of the commencement of @ general aft, and could 1. Vero. 113. 
have wiſhed that there had been no ſuch reſolution as there was rec. Chan. 27. 
in the caſe of 'Partridge v. Strange in the Commentaries (a); 

for that he was ſatisfied with the argument of Mok Gan, Serjeant, 

in that caſe, who argued againſt that judgment, and held that he 

who vouched a record and varies either in the year or Term, hath 

failed of his record : but fince there had been fo many authorities 

fince in confirmation of that caſe, he would ſay nothing againſt it. 

But he held that there was a manifeſt difference between an ad- 
journment and a prorogation; for an adjournment makes a ſeſſion 

continue; but after a prorogation all muſt begin de novo; and 

that an adjournment is not always made by themſelves, for the 
chancellor hath adjourned the houſe of peers ex mandato damini 

regis; and Queen Elizabeth adjourned the houſe of commons by 

commiſſion under THE GREAT SEAL. a 


(a) Plowd. 99. 


\ 


Mires againſt Solebay. Cale 140, 


PROVER AND CONVERSION,—On a ſpecial verdict the caſe Trover will not 
was this, viz. H. being poſſeſſed of ſeveral cheep ſells them lie againtt « 

in a market to Aton, but did not deliver them to the vendee. ben, for an 
Afterwards, in that very market, they diſcharge each other of this again wan 
contract, and anew agreement was made between them, which was, the pay us 
that A//on ſhould drive the ſheep home and depaſture them till ſuch perſon by the 
a time, and that during that time H. would pay him ſo much every command of his 
week for their paſture ; and if at the end of that time (then agreed 52" wits 
between them) Aon would pay H. ſo much for his ſheep (being A 
a price then alſo agreed on), that then Aton ſhould have them. to a treſpacs ; 
Before the time was expired H. ſells the ſheep to the plaintiff and then an 
Mires, and afterwards Alon ſells them to one Marwood; who CORE 
brought a replevin againſt the plaintiff for taking of the ſheep, n ea 4 

and the officers, together with Solebay the defendant (who was though dons by 
the command of the maſter,—1. Roll. Abr. 894. = Vern. 269. 8. Mod. 44. 272. 10 Mod. 25. 
. 110. 386. 141. 11. Mod. 66. 181. 12. Mud. 231. 309. 530. Strat 60. 128. 505. 576. 657. 
820, 1078. 1184. Ld. Ray. 62. 225. 264. 276. 739. Bunb. 67. 3. Will. 146. Salk, 447. 
Swa. 131. $13. Bull, N. P. 47, 5+ Bac. Abr. 267, Gilb, Evid. 180. Cowp. 476. 

| 1 ſervant 
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Mrs ſervant to Marwsod), did by his order, and in aſſiſtance of the 
= officers, drive the ſheep to Marwood's | org where theyleftthem, 
— 4 plaintiff demands the ſheep of Soalebay, and upon his refuſal 

| to deliver them, brings this action againſt the { ervant. 


The queſtion was, Whether it would lie or not? 


See Holliday v. I was URGED at the bar, that the action would not lie againſt 
Tam Rep. 658. the defendant, becauſe be had not the poſſeſſion of the goods at 

Horwood v. the time of the action brought; for he Tings y put them into 
Smith, 2. his maſter's ground: and it was ſaid, if A. find goods and S. takes 
Temkep. 169. them away before the action brought, trover wall not lie againſt 
A.; but it is otherwiſe if he ſell them (a). In this caſe it would 
have been a breach of truſt in the ſervant to have delivered the 


goods belonging to his maſter to another. It is true, if there be 


a converſion, the poſſeſſion be removed before the action 
brought, the action will lie, but that is becauſe of the con- 
verſion. caſes were put where the ſervant is not liable to 


an action for a thing done by the command of his maſter; and 
where a bailiff, who is but a ſervant to the ſheriff, ſhall not be 
5. Roll. Abr. — WAI — by his maſter, Cro. Eliz. 181. So 
* 95+ if 's man prick an horſe, nd 
and not againft the ſervant. 


Taz Covar before delivered judgment in this caſe 
premiſed theſe two — BY ) 


Pyne v. Nor, F1gsT, That it is neceſſary in trover to prove a property in the 
2. Tem Rep. plaintiff, and a trover and converſion in the defendant : and it was 
cms Bow, ſaid b Lee Juſtice, but denied by THE CET Jus rie, 
420. that are ſold in a market, yet the property is not 
changed 4 ell the delivery, for which he cited Xeilway 25 
| But THE Cour held clearly in this cafe, that the firſt 
Alfton was defeated by the agreement of the parties — 
for when a bargain is made, and all the parties conſent to diffolve 
. _ Oe other conditions are propoſed, the new agreement deſtroys 
Hob. 41. in. And THE CHIEF JUSTICE ſaid, that if a 
Nor Mat. 42 horſe was boug t in a market, for which the vendee is to pay ten 
Pe | c 
wont the party may fell him to another. 

"SEconDLY, This new agreement, to have the ſheep if A//on 
| would pay ſuch a ſum of money at a future day, will not amount 
to a fale, and the new property is changed, and conſequently the 
ale by E 65 the plaintiff before the day is good, and ſo the pro- 
perty of the ſheep is in him. 


[244] But THE WHOIS Cour were of opinion, that the adtion 
would not lie againſt the defendant. 


ein eo. Pins r, The defendant could be guilty of no converſion, unleſs 
ge the driving the cattle by virtue of the replevin would make him 


* 1. Rell, Abr, 6. See alſo. 1 Com. Dig. 221. (F.). 


guilty; 1 
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willy but at that time the ſheep were in cu/tedid legis,, and the 
w di 


then preſerve them ſo that no property can be changed ; 
and if ſo, then there could be no converſion, : | 


SECONDLY, The action will not lie againſt the ſervant ; for 


it being in obedience to his maſter's command, though he had no 


title, yet he ſhall be excuſed. And this 9 oro SCROGGS 
faid would extend to all cafes where the maſter's command was 
not to do an apparent wrong ; for if the maſter's caſe depended 
upon a title, be it true or not, it is enough to excuſe the ſervant ; 
for otherwiſe it would be a miſchievous thing, if the ſervant upon 
all occafions muſt be ſatisfied with his maſter's title and right 
before he obey his commands ; and it is very requiſite that he 
ſhould be ſatisfied, if an action ſhould lie againſt him for what he 
doth in obedience to his maſter. But it was ſaid, the (a) ſervant 
cannot plead the command of his maſter in bar of a treſpaſs. 


And it was likewiſe ſaid, that in this caſe the driving of the cattle _ 


by the ſervant to the grounds of his maſter, or a ſtranger's helpi 
to drive them without being requeſted, is j uſtifiable. * 


Mars 
* 


SoLEzpAY, 


 TrrRDLY, Becauſe what was done by the defendant was done Cowp. 28. 


in execution of the proceſs of the law, and he might as well 
juſtify as the officer ; for if he forbid the defendant to have aſſiſted 
1 yet his aſſiſting him afterwards would not have made him 
guilty, becauſe done in execution of the law. . 


FouRTHLY, Becauſe it is not found that the ſervant did convert A fpecialverdi& 
the ſheep to his own uſe; for the ſpecial verdict only finds the demand in trover myit 
and the refuſal, which is no converſion ; and though it is an evidence **P'*ly find 


of it to a jury, yet it is not matter upon which the Court can give 
judgment of a converſion, 10 Co. 57.; and therefore the ju 


the converfion, 
2, Bulft, 313». 
1, Roll. Abr. g. 


ſhould have found the converſion as well as the demand and „F. Bac. Abr. 
like the caſe in 2. Rall Mr. 693. In an aſſiſe of rent ſeck, upon 312. - 


nul tort pleaded, the jury found a demand and refuſal, et fic diſſciſi- 
vit; it was held to be no good verdict, for the demand ought to 
have been found on the land, and ſhall not be fo intended unleſs 
found. The plaintiff here ſet forth in his declaration a re- 
queſt to deliver ; then a refuſal and converſion too, which ſhews 
that they ought to be found, becauſe diſtin things ; and the find- 


ing of the demand and refuſal was only a preſumptive, not a * con- # 


cluſive proof of the converſion; and if the jury themſelves know 
that there was no converſion, yet the plaintiff hath failed in his 


[245] 


r. Term Reps 


action: as if a trover be brought for cutting trees and carrying 478. 


of them away, and the jury know that though the defendant cu: 
them down, yet they fil lay in the plaintiff's cloſe, this is no con- 
verſion. And though it hath been ſtrongly inſiſted at the bar, 


that the Court ſhall intend a converſion, unleſs the contrary ap- 


pon and are to direct a jury to find the demand and refuſal to 
a 


converſion, and the opinion of DopDRIDGE and CROoRx, in. 


1. Roll. Rep. 60. was much relied on, where Adams recovered 


(el Wyne and Rider, antes, 6). 4. Bac. Abr. 258, 
R 3 | againſt 


—— =IRT » - o 
$144: A 
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Mizzs Againſt Lewrs forty pounds in the Court of Exon, and three butts 
againſt of ſack were taken in execution, and the plaintiff depoſited twenty- 
Sertnar. two pounds in the hands of the def-ndant to prevent the ſale of 
the ſack, which was to be a pledge to return it upon requeſt, if 
the defendant. was not paid before the next court day ; the jury 
found the debt was not paid, and that no requeſt was made to re- 
turn the ſack, but that the plaintiff requeſted the defendant to re- 
turn the money; yet it was held by thuſe two Juſtices, that the 
law would ſupply the proof of a converſion though it was not 
found, for it ſhall be preſumed that the money was denied to the 
plaintiff, and that the defendant might uſe it himſelf ; and becauſe 
no other proof could be made, that very denial ſhall be a conver. 
ſion in law (a). So a denial of a rent ſeck after demand is a diſ- 
ſeifin, much more in perſonal actions where the ſubſtance is found, 
it is well enough, 1. II. 282. a. 


Gilbert's Evid. But THE Court faid, that notwithſtanding this authority, 

_ they would not intend a converſion, unleſs the jury had found 
it (5), eſpecially in this cafe, becauſe they ought to have found it 
to make the ſervant liable; for if the converſion was to the uſe of 
his maſter, there is no colour for this action to be brought againſt 
the defendant, but it ought to be brought againſt the maſter. 


The Court will Whereupon a venire facias de novo was prayed to help the in- 
not 3 — ſufficiency of the verdict, the converſion not being found. —But 
— THE Cour faid, it was to no purpoſe . new trial 


caſe, unleſs the plaintiff had a new caſe, 1 


Comp. 661. And ſo judgment was given for the defendant. 


(a) 2. Bulſt. 308. Cro. Fliz. 435. (b) Hob. 181. 7. Roll. Rep. vat 
Gouldf. 152. Moor, 460. Stiles, 361. 10. Co. 53, 1. Com. Dig. 220. (E.) 

|  Plowd. 92 1 Roll, Abr. 3 10. Co. 
36, 57 | pa 


| | TRINITY 


TRINITY TERM, 


The Teeny Nia of Charles the Sean 
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The Exchequer. 


Sir William Montague, Nut. Chief Baron. 
Sir Edward Turner, Rat. | 
Sir Edward Thurland, Kur. Y% Barons. 
Sir Francis Bramſton, Kut. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kt. Solicitor General. 


— •— ßm7ẽ—ß . — — 


wo * 6 
* Bill againſt Nicholl, OY & 12 


N an ACTION BROUGHT IN THE COURT OF EXCHEQUER, A variance e 
T the defendant pleaded another action depending againſt him Gerard inſtead 
for the ſame matter in the COMMON PLEAS ; and upon © my} of Gardiner 
tiel record” replied by the plaintiff, a day was given to bring in the honey 4 
record ; and when — brought in, it appeared that there was a nd the record 
variance between the record in the common pleas, as mentioned itſelf, . 

in the defendant's plea, and the record itſelf; eee 3. Mod. 1, 2. 
his plea hadalledgedone Gerrard to be attorney inſteadof Gardiner, 243. 


who was attorney. upon 12. Mod. 91. 
204. 214+ 235. 


And, Whether this was a failure or not of the record? was the 407. 30. 399. 


queſtion. | 2 
It was faid, on the defendant's fide that it was ſuch a variance, = 85 
that it made it quite another action. — ders. 


And on the plainti Fi fide it was ſaid, that an immaterial vari- 
ance will not pr rh where the ſubſtance is found, 7. 2 * . 


pl. 1. Bro. « Ba; pl. 2. 15. 
Cura adviſare vult. 


R 4 | Fotreſt 
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Caſe 142. a Foreſt Qui Tam againſt Wire. 


An Sies lies EBT upon the ſtatute of 5. Eliz. c. 4. for uſing the trade 
; > a wage @ filk weaver in London, not having been an — — 
— ſtatute Jears. I he action was brought in this court, and laid in Londen, 
3 and a verdict for the defendant. 4 
not an i 

8 And now the plaintiff, to prevent the payment of /, moved 
3 by Ma. Warp againſt his own action, and faid, that it will not 
Stiles, 3383. lie upon this ſtatute in any of the courts of Wefminfeer ; for it is 
Cro. Jac. 85. Hot only to be laid (as here) in the proper county, but it is to be 
278. brought before the juſtices in their ſeſſions; and this is by force of 
Cro. Car. 113. the ſtatute made 31. Eliz. c. 4. and 21. Jac. c. 4. which 
7 STE n ſtatutes muſt be 
3. Lev. 71. rought before the juſtices of the peace, in the county where 
2. © the fact was committed. ? 
cox, OO. But THe CourT were clear of opinion, that the alien may 
Sera. 5522 be brought in any of the courts of W:/tminfler, who have a con- 
- — curring juriſdiction with the juſtices; and fo they ſaid it hath been 
Farrer Si Tam "Ren relolved. | 
v. Willams, Cowp. 359. ; and Shipman v. Henbeft, 4. Term Rep. 109. 

12471 


| : 1 2 
Caſe 1433. Tux ArroxxETY GENERAL again Alſton, 
vers 2 FR N 1xqQu1sITION UPON AN ACCOUNT STATED went out to 
d Sv enquire what lands one Havers had in the twentieth year of 


\ $905 of the this king, or at any time ſince, he being the receiver-general in 


terre-renant, the counties of Norfolk and Huntingdon. 


the lands of bis 
receiver ſhall THE jux v found that he was ſeiſed of ſuch lands, &c. Where. 


not be liable by upon an extent goes out to ſeize them into the king's hands, for 


— 17 fe payment of eleven hundred pounds which he owed to the king. 


& 4  Alften, the terre-tenant, pleads, that Havers was indebted to him, 
2. Vern. 389, and that he was ſeiſed of thoſe lands in the twentieth year of 
Ou. Eq. Rep. Charles the Fir, which was before the debt contracted with him, 
| Fug and that he became @ bankrupt likewiſe before he was indebted to 
Stra. N the king, and thereupon theſe Jands were conveyed to the defen- 
Ld. Ray. 244. dant by aſſignment from the commiſſioners of bankruptcy, for the 
_ 766. 849, debt due to him from Havers, ABSQUE HOC that he was ſeiſed of 
| theſe lands at the time he became indebted to the king. 


Tn ATTORNEY GENERAL replies, That he was ſeiſed of 
theſe lands before the commiſſion of ptcy iffued, and before 
he became a bankrupt, and that at the time of his ſeiſin he was 

receiver, and accountable for the receipt to the king 3 and bei 
ſo feiſed in the twentieth year of this preſent king, he was f 
in arrear eleven hundred pounds; for the payment whereof he was 
chargeable by the ſtatute of the 13. Elia. c. 4. which ſubjects all 
the lands of a receiver which he hath or ſhall have in him during 
tze time he remains accountable : and fo prays that the king's 
hands may not be amoved: to this the defendant demurred. 
SAWYER, 
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both in form and ſubſtance. 
nnn receiver 
from the time he was firſt made, as it ought to be, or elſe that he 
was receiver during his life; for if a man is receiver to the king, 
and is not indebted, but is clear, and ſells his land, and ceaſes to be 
receiver, and afterwards is appointed to be receiver again, and 
then a debt is contracted with the king, the former ſale is good, 


SECONDLY, The replication is a departure from the inquiſition, 
which is the king's title ; for the lands of which enquiry was to be 
made, were ſuch which Havers had in the twentieth year of 
Charles the Second, and the defendant ſhews that Havers was not 
then ſeiſed thereof, but makes * a good title to himſelf, by indenture 
of bargain and ſale made to him by the commiĩſſioners of bankruptcy, 
and ſo THE ATTORNEY GENERAL cannot come again to ſet up 
ö a title precedent to the defendant, for that is a departure; it is 
enough for the defendant that he hath avoided the king's title, as 
, aledged; and though Mx. ATToRNEy is not bound to take iflue 

upon the traverſe, yet he cannot avoid waving both the title of 
the defendant and the king; by inſiſting upon a new matter. 


It was That the king had two titles, and might either 
have brought his inquiſition grounded upon the debt ſtated, or 


AS & A. 


ceiver ; but when he hath determined his election, by grounding 
it upon the debt ſtated, he cannot zfterwards have recourſe to the 
other matter, and bring him to be liable from the time of his being 
receiver: as if an inquiſition go to enquire what lands the 
debtor of the king had ſuch a day when he entered into a bond, if 
there be an anſwer given to that, Mx. ATTORNEY cannotafterwards 
ſet up a precedent bond, becauſe it is a departure, and the ſtatute 
itſelf veſts no eſtate in the king, but makes the receiver's lands 
liable as if he had entered into a ſtatute ſtaple. The inquiſition, 
therefore, ſhould have been grounded upon the ſtatute, and then 
the defendant might have pleaded the act of indemnity, of which 
he might have the benefit; but if not, he may be let into the equity 
of the ſtatute of the 33. Hen. 8. c. 39. which ives liberty to 
ers to have contribution, and to plead ſufficient matter, if 
have any, in diſcharge of the debt. | 


But on the other fide it was ſaidy that the replication was good, 


Sawyer, for the defendant, held, that the replication was ill 


upon the ſtatute of the 13. Ellx. c. 4. upon Havers becoming re- 


Tun 


ATToznzy 


Gznnunral , - 


at ai 
Ars ron. 


*[ 248] 


for if the ſale was after his being receiver, though before he be- 


came indebted, yet by the ſtatute of the 13. Eliz. c. 4. the lands are 
ſubject to a debt contracted afterwards, becauſe it hath a retroſpect 


to the time he was firſt receiver. By the common law both the Fl. oo 
' 


body and lands of the king's debtor were liable from the time 
he became indebted ; but becauſe ſuch debtors oftentimes ſold thoſe 
lands which they had whilſt they were officers, and fo the king 
was defeated, therefore was this ſtatute made to ſupply that defect 


of the common law, by which ſtatute all the lands he had — 


Com. 32 v. 


- 
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1 time during his continuance in the office were made liable. And 
anna though it may be objected, that becauſe of this inquiſition the 
— kin N 20 dix. that enquiry ſhould be * made what 
Z Yands Hevers had in the twentieth year 9 py — 
faid the enquiry may be general. The elegit anciently left out 
time, becauſe the law doth determine — 
doth become liable; fo that the queſtion is about the king's title, 
which if it appear to precede that of the terre-tenant, then the 
king's hands art not to be amoved ; dee Hi 
prayed for him, Bro. « Prerogative, ” 59. 
| Cura adviſare vill. 
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Barker againſt Keat. 8 nh... 6 

© SPECIAL vxxpicr IN EJECTMENT.—The jury made a The 
ge by referring to the Court, — 

good tenant to the precipe or not, which - 4-3 

WE. et or mare paid, nor any rent n ute to make 

reſerved but that of a 8 at the end of fix a tenant to the 

months, upon the releaſe reverſion precipe. 

thereupon was only Are yo > ondh- 8. C. 1. Mod. 


The queſtion was, If this leaſe, upon which no rent was reſerved x: 1 
but that of @ pepper- corn, be executed by Aron ek + Hen. 8. . 
c. 10. of Uſes or not ? If it be, then there is no need the entry A C. 1. Freem. 
of the leſſee, for the ſtatute will put him in actual poſſeſſion, and 249- a 
then the inheritance, by the releaſe or grant of the reverſion, n 
paſs. But if this leaſe be not within the ſtatute, becauſe no uſe one, v. 
ben for weak ee then it muſt be a con- gl. Co. 124. 
veyance at the common law, and fo the leſſee ought to make an 1. Cro. x10. 
actual entry, as was always uſual before the making of the ſtatute. pes 16g 
Comyns, 119. 10. Mod. 45, 533- 11. Mod. 181. 196. 210. 12. Mod. 160, — 
Cruiſe on Recov. go. Sanders on Uſes, 443- 451+ 469. 3. Bac. Abr. 436. 
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Darn WAIIER and MAyNaARD, Serjeants, argued, that here was 
ext conſideration to raiſe-an uſe, for the reſervation of a — 
Lr. is no profit to the leſſor; it is not a real and good rent, for { 
{mall and trivial a matter is no conſideration ; for that which mu 
be a good conſideration ought to be money, or ſome other valuable 
thing. —SECONDLY, Then this conveyance is not executed by the 
ſtatute of Uſes; and if fo, it is not good at the common law, it 
being only à leaſe for years, and no entry, without which there 
can be no poſſtſſion; and if not, then there can be no reverſion - 
upon which the releaſe may operate, it is only an intereſſe ter. 
mini; and fo was the opinion of my Lord Cote (a) fince the mak. 
® [ 250 J ing of this ſtatute. * And that no uſe was raiſed here, the caſe of 
2- Leon. 294, my Lord Paget was cited, to which this was compared: my lord, 
355- being ſeiſed in fee, covenanted to ſtand ſeiſed to the uſe of Trent- 
bam and others, in conſideration of payment of his debts out of 

the profits of his own eſtate; this was adjudged a void uſe, be- 
cauſe there was no conſideration on Trentham's part to raiſe it, 

— the money appointed to be paid being to be raiſed out of the pro- 
Co. Lit. 301. fits of my lord's eſtate. The r of the leaſe are « demiſe, 
——_ grant, &c.“ which are words at the common law, Co. Lit. 45. b. 
and it ĩs not poſſible that a future executory conſideration ſhould 
raiſe a preſent uſe, for the pepper- corn is not to be paid till the 
end of ſix months; and as this conſideration is executory, ſo it is 
contingent too, for the leſſor might have releaſed before the expira- 
tion of the fix months. If the cafe of Lutwich v. Mitton (). 
de objected, where it was reſolved by the two Chief ee 

Chief Baron, n where 
the bargainee never entered, and the bargainor, reciting the leaſe, 
Go. Car. uo. did grant the reverhon expectant upon it, that this was a good 
a t of the reverſion, from which the poſſeſſion was immediately 
vided, and was executed and veſted in the bargainee by virtue 
of the ſtatute of Uſes ; this is no objection ay. purpoſe, be- 
cauſe in that caſe the bargainor was himſelf in actual poſſeſſion: 
_ fo that if there be no good tenant to the præcipe in this caſe, 
though all that join in it are e/fopped to fay fo, yet the tenant in 

tail, who comes in above, is not barred, 5. Hen. 5. pl. . : 


But on the other fide it was ſaid, that the leſſee was in poſſeſ- 
pon by the ſtatute ; for the word © grant” being in the leaſe, and 
reſervation being a pepper-corn, that will amount to a bargain 

and ſale, though it bath not thoſe preciſe words in it, 8. Co. 94. 


PL. Com. 308: But if it ſhould not, yet another uſe may be averred than what is 


Dyer, 146. b. jn this leaſe ; like BedeP's Caſe, 7. Co. 40. b. where a man, in con- 


ccatra 


9, Med. 33. fideration of fatherly love to his eldeſt fon, did covenant to ſtand 
132. ſeiſed to the uſe of him in tail, and afterwards to the uſe of his 


20. Med, 533. ſecond ſon ; there, though the conſideration reſpected his eldeſt ſon 


2n- Nod. 96. only in words, yet a conſideration which is not repugnant to it 
wag * 101. Pay be averred; and though an entry is not found, yet it ſhall 
160. not be intended, fince the jurv have not found the contrary. 
Ld; Ray, for,  - | 
| s) Co. Li 5) Cro, Jac. 
() Co. Lit. 270. (5) Cro EO ok 


„eee 


» 
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„Non ru, Chief Juſtice. At firſt when this fort of conveyance. Bazexa. 
was uſed, rr a 
Aual entry, and then came the releaſe to convey the reverſion; 
ing found troubleſome, the conſtant practice was to Cro. Jaz. Gage 


tar. 


but that 
make the leaſe for a year, by the deed of bargain and ale, for 2. n 879. 
the conſideration of five ſhillings, or forme other final ſum ; and 30: Mod. 265» 


this was held, and is ſo ſtill, to be good without any actual 1128. | 
entry, and the bargainee thereby is capable of a releaſe (though L4. Ray. x66, 
he cannot bring an action of treſpaſs without entry); for when 799- 353+ . 
money is the conſideration of making * and fale, it is . % Ae 
executed by the ſtatute of Uſes, and fo the releaſe upon it is good 
but if the deed be not executed, it is otherwiſe. | 
But this being to ſupport a common recovery, was to be fa- 
youred (a); therefore the Court took time to conſider till 
the next Term; and then | | 
NorTH, Chief Fuftice, ſaid, That if a real action be brought 
inſt A. who is —.— to the præcipe, and a recovery be had 
2gainſt him, the ſheriff can turn him out who is in poſſeſſion; 
but if he who is not in poſſeſſion come in by vaucher, he is effopped 
to ſay afterwards that he was not party to the writ, ſo that he who 
is bound muſt be tenant or vouchee, or claim under them. Con- 
veyances have been altered, not ſo much by the knowledge of the 
learned, as by the ignorance of unſkilful men in their profeſſion. 
The uſual * at — law was by feoffment, to 
which livery and ſeiſin were nec » the. poſſeſſion being given 
"a feoffee ; but if > wean a tenant in — and 2 _ 
ſo livery could not be made, then the reverſion was granted, and ca, 14 
the particular tenant always attorned : and upon the fame reaſon 
it was that afterwards a leaſe and releaſe was held a good convey- 
ance to paſs an eſtate; but at that time it was made no queſtion 
but that the leſſee was to be in actual poſſeſſion before the releaſe. | 
Afterwards uſes came to be frequent, and ſettlements to uſes were Ann 
es common, by reaſon whereof many inconveniencies were in- 
uced ; to prevent which the ſtatute of 27. Hen. 8. c. 10. was 
made, by which the uſe was united to the poſſeſſion ; for before 
that ſtatute uſes were to be executed according to the rules of 
equity, but now they are reduced to the common law, and are of 
more certainty, and therefore are to be conſtrued according to | 
the rules of law. * At the common law, when an eſtate did not , [ 252} 
paſs by feoffment, the leſſor or vendor made a leaſe for years, and i Fl 
the leſſee actually entered, and then the leſſor granted the rever- Cro, Car. 220. 
lion to another, and the leſſee attorned, and this was good. 
Afterwards, when an inheritance was to be granted, then alſo was | 


* 
- 


a leaſe for years uſually made, and the leſſee entered as before, and 


then the leſſor releaſed to him, and this was good. But after the 
ſtatute of Uſes it became an opinion, That if a leaſe for years 
was made upon a valuable conſideration, a releaſe might operate 


(a) See the caſe of Addiſon v. Otway, ante. 237. |; 
upon 
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upon that without an actual entry of the leſſee, becauſe the ſtatute 
_— did execute the leaſe, and raiſed an uſe preſently to the leſſee. Sin 
Kzar. FraAnCis Moor, Serjeant at Law, was the firſt who practiſed this 
4. Bac. Abr. way. But becauſe there were ſome opinions, that where c 


277» ances may enure two ways, the common law ſhall be pr 
2. Bl. Com. unleſs it appear that the party intended it ſhould paſs by the ſta. 
339» * tute, thereupon the uſual courſe was to put the words « bargain 
Nora. & and fale” into the leaſe for a year, to b it within the 
and to that the leaſe was made to the intent and 
2 that by the of Uſes the leſſee might be capable of a releaſe; 
2. Bl. Com. but notwithſtanding this, Mx. No was of the opinion, that this 
139 conveyance by leaſe and releaſe could never be maintained with- 


out the actual entry of the leſſee. This caſe goes farther than any 
that ever yet came into judgment, for money is not mentioned 
here to be the conſideration, or any thing which may amount to 


it, unleſs the corn, which he held to be a good conſidera. 


2. LA. Ray.Sor. tion. The and releaſe are but in nature of one deed, and 
then the intent of the parties is apparent that it ſhould paſs by the 
ſtatute, and e inſtanti that the leaſe is executed, the reſervation 
is in force. The caſe put by Littleton in Sea. 459. is put at 
the common law, and- not upon the ſtatute ; where he faith, 

Cro, Far. 110, That if a leaſe be made for years, and the leſſor releaſeth all his 

—— dos. e ſuch releaſe is void, becauſe the 


had only a right, and not the poſſeſſion, which my Lozp | 


Core, in his comment upon it, calls an interefſe termini, and 
chat ſuch releaſe ſhall not enure to enlarge the eſtate without the 

poſſeſſion, which is very true at the common law, but not upon 
the ſtatute of Uſes. - TIE 


| ali}; 1 
2 2 And therefore judgment was given by THE WHOLE Cor, 
0 53 Jn « grant in the on abr the land paſs by 
way of uſe; that the reſervation of à pepper-corn was a good con- 
- fideration to raiſe an uſe to ſupport a common recovery z that this 
leaſe being within the ſtatute of Uſes, there was no need of an 
attual entry to make the leſſee capable of the releaſe ; for by vir- 
tue of the ſtatute he ſhall he adjudged to be in actual poſſeſſion, 
and fo a good tenant to the 2 And judgment was given 

| * in Michaelmas Term following. 


See 14. Geo. 2. c. 20. 


Caſe 145. Kendrick again Bartland. 

Contizuaxds laid PHE PLAINTIFE brought an action on the caſe for ſtopping the 
9 1 water going to his mill, with a cantinuando, Sc. be defen- 
_ dant pleads, that the ſtopping was contra uoluntatem, and that tal: 
recevered - for die, which was between the firſt and the laſt day laid in the conti- 
what was done mando, the plaintiff himſelf had abated the nuiſance, and fo he 
before. had no cauſe of action. To this plea the plaintiff demurred. 

$. C. 1. Freem. 230. 1. Sid, 319. Cre, Jac. 207. 618, 11. Mod. 258. 12. Mod. 24. 127. 131. 
819. 635- 640. Stra. 1036. 109. 1140. Ld, Ray, 240. 803. £23. 974. 977. 1126. 1383. 


BALDWYN, 


ah « 2 _wws © Ouu4d wwe ny 


WWW. AS. 2. r rT,,, — OO 
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BALDWYN, Serjeant, who ed to maintain the plea, did not Kznonren 
rely upon that par: of it where defendant faith, that the ſtop- againft 
ping of the water was involuntary, becauſe he doing the thing rv. 
it could not be contra voluntatem ; but the queſtion would be, 

Whether the plaintiff had any cauſe of action to recover damages 
after the abatement of the nui and he ſaid, that he had abated 
it before the action brought, and counted for damages after the 
abatement, for which he had no cauſe of action, and this he had 
confeſſed by his demurrer. N | 


But THE CounRrT were of opinion, that it was not a good plea, 
and took this difference between a guad permittat or en aſjiſe for 
2 nuiſance, and an action on the caſe for the fame; for the end of 
a gud permittat or an affiſe was torabate the nuiſance, but the end 3 
of an action on the caſe was to recover damages; therefore, though | 
the nuiſance was removed, the plaintiff is intitled to his damages 
that accrued before; and it is uſual in actions of this nature to lay 
the continuande for | time than the plaintiff can prove, but 
he ſhall have damages for what he can prove, and ſo here he ſhall 
recover the damages which he ſuſtained before the abatement. 
And thereupon judgment was given for the plaintiſft. 
. N ; f f [254] 
Walwyn againf Awberry and Others. Caſe 146. 


SPASS FoR THE TAKING AND CARRYING AWAY OF Tithes of a rec- | 
FOUR LOADS OF WHEAT, AND FOUR LOADS OF RYE, &c. 7 8 
The defendants juſtify, For that the plaintiff redtorof the reQory Acne, 4g ds 
impropriate of B. and that the chancel was out of repair, and that cancel. 
the Biſhop of Hereford, after monition firſt given to the plaintiff,, C . Iod. 
had granted a ſequeſtration of the tythes of the rectory for the re- ,,s, 
pairing the chancel; and that the defendants were churchwardens S. C. 2. Vent. 
of the pariſh ; and that the particulars mentioned in the declara- 35. 
tion were tythes belonging to the plaintiff as rector aforeſaid ; and . ©: . Feen. 
that by virtue of the faid commiſſion they took the ſame for re- Cie. Elz. 434 
pairing of the faid chancel, and that for theſe tythes fo taken they 2. Stra. 1145. 
had accounted to the biſhop. To this the plaintiff demurred. | L9. Ray. 59. 


| $12. 
The queſtion was, Whether an impropriate rectery be charge» 1. Vern. 160, 
able for the repairs of the chancel by the ſequeſtration of the 247- 421. 


. 1. Peer, Wms. 
tythes by the biſhop ? 2 


Thoſe who ed in the negative for the plaintiff could not *; Peer. Ws. 
deny, but — reparations did belong to the eccleſiaſtical 9 
courts, and that as often as prohibitions have been prayed to that —— 379. 
juriſdiction, conſultations have been as often granted; notwith- Caſes Temp. 
ſtanding in many caſes the rates for ſuch reparations have been very Talb. 22. 217, 
unequally impoſed ; and the reaſon is, becauſe thoſe courts have þ A . 
original juriſdiction of the matter. It was admitted alſo, that 
pariſhioners are bound to repair the church, and the rector the 
chancel, and this in reſpect of their lands; and therefore if a man 

lands in one town and dwell in another, he ſhall be contributory 
\ . % ; e , ro 
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ö 
ö 1 * * as | . 


ageinſe 
- Awnraar K long before the making of the ſtatute of 31. Hen. 8. 
and Oruzns. 2 made lay fees. Baß then it auſ 
be underſtood, that this was no real duty incumbent upon them, 
but was a perſonal burthen, for which every pariſhioner was 


pariſh ; in which caſc if he refuſed to be contributory, the ordinary 

did never intermeddle with the poſſeſſions, bes — proceeded | 
bo : by. ecclebaitical cenfures, as cxcommunication of the party w- | 
® [ 255 ] fufing 3 which is the proper remedy. * But in caſe of an | 
priation in the hands of an eccleſiaſtical corporation, as dean and | 
chapter, &c. there, if a refuſal be to contribute to the repairs, the | 
ordinary may ſequeſter ; and the reaſon is, becauſe a corporation | 
cannot be excommunicated. The ordinary may alſo ſequeſter in 

things of eccleſiaſtical cognizance, as if the king do not preſent ; 
ithi that 


hath to Nee 


7 o§’wwüᷣ u Vm ci ⁰ůuü ↄ , 


ſequeſter the proſits rae Ap to ſpiritual perſons, he 

lawfully entitled to them for a particular time 1 
the ſtatute of 13. Elia. c. 20. it is enacted, « That if a parſon 
ere £97 5 Our age eh By js put 
_ ic upon it, that ſuch leaſe ſhall be void, and he ſhall for the fame 
* Fre 
ordinary amongſt pariſh.“ No he had no re- 
ö — 2 — eccleſiaſtical 


a 
£4 
8 
F 
; 


he had a juriſdiction by a precedent ſtatute, à fortiori he cannot in 


ſequeſtration might go, then this inconveniency would follow, 
that if other lands ſhould be ſequeſtered for the ſame purpoſe, the 
former ſequeſtration could not be pleaded to diſcharge them, be- 
cauſe the intereſt is not bound thereby, no more than a ſequeſtra- 
tion out of chancery is pleadable to an action of treſpaſs at the com- 
mon law. This caſe cannot be diſtinguiſhed from that of Jefferies 

in 5. Co. and from what the civilians teſtified to the court there, viz. 
- Thatthe churchwardens and greater part of the pariſhioners, upon 
a general warning given, may make a taxation by law, but the ſame 
ſhall not charge the land, but the perſon in reſpect of his land; 
ſo that it is he that is chargeable and may be excommunicated 

in caſe of refuſal to contribute, but his lands cannot be ſequeſtered, 


(a) 18. Ex. c. Ito 
| . becauſe 


Trinity Term, 29. Car. 2. In C. B. 


decauſe it is not the buſineſs of the ordinary to meddle with the 
temporal poſſeſſions of lay- men, but to proceed againſt them b 
eccleſiaſtical cenſures; and the pariſhioners * lands may be as 
ſequeſtered for the repairs of the church, as the lands of the im- 

iator for the repairs of the chapel ; for which reaſons it was 
Ell that a ſequeſtration would not lie. 


But on the other fide it was faid, that before the making of the 
ſtatute the rector was to repair the chancel under pain of ſequeſ- 
tration, which the ordinary had power to grant in caſe of refuſal; 
and that his 2 in many eaſes was not abri by the ſta- 
tute. The cafe of Parry v. Banks (a) was cited, where in the 
twenty-fourth year of Henry the Eighthaparſonage was appropriated 
to the deanery of St. Aſaph, and a vicarage endowed, which the 
biſhop diſſolved in the twenty-fourth year of Queen Elizabeth; and 
Parry, pretending that notwithſtanding this diſſolution it was inthe 
king's hands by lapſe, obtained a preſentation : and it was reſolved, 
that after the ſtatute of Diſſolutions, which made parſonages lay 
fees, the ordinary could not diflolve the vicarage where the par- 
ſonage was in a temporal hand, but being in that caſe in the hands 
of the dean he might. The rector is to repair the chancel be- 
cauſe of the profits of the glebe, which is therefore onus reale im- 
poſtum rebus et perſonis; and of that opinion was Johx DE 
AT&1N, who wrote one hundred years before Ly xDwoop, where 
in fol. 56. he faith, That if the chancel be out of repair, it affects 


*[ 256] 
WarwyN 
againſt 
AwzERRY 
AND Or. 


the glebe. And that the conſtitution of the canon law is ſuch vaugh. 3274 


will not be denied; and if fo, canons, being allowed, are by uſe 
become parcel of the common law, and are as much the law of 
the kingdom as an act of parliament ; for what is law doth not 
ſuſcipere magis aut minus, Several caſes were put where the 


biſhop doth intermeddle with the profits of a parſonage z as in the 


cale of a ſequeſtration upon a judgment obtained againſt a ſpiritual 
perſon, where a fieri facias is directed to the ſheriff upon that 
n and he returns clericus beneficiatus non habens laicum 
feadum; for which reaſon he cannot meddle with the profits of 
the glebe ; but the biſhop doth it by a ſequeſtration to him di- 


reded, He may likewiſe retain for the ſupply of the cure, and pay 


only the reſidue z which hath been omitted on the other fide. As 
the ordinary might diſſolve a viearage endowed where the parſon- 
age was in the of a dean, ſo he may ſequeſter an appro- 
priation in any ſpiritual perſon ; and there is no ſtatute which ex- 
empts an impropriation from ſuch a ſequeſtration, becauſe it is ous 
reale at the common law; and as the lay impropriator may ſue 
for tithes and receive them as before the making * this ſtatute, 
it is as reaſonable, ſince he hath the ſame advantage, that he ſhould 
have the fame charge ; and the rather, becauſe the ſaving in the 
ſtatute of 31. Hen. 8. c. 13. doth ſtill continue the fame autho- 
nty the biſhop had before, though the poſſeſſion was thereby given 
to the king ; the words of which are, viz. © — 2 


1 . (a) Cro. Jac. 818. | | N 
Vol. II. 8 « every 


r 
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Warvr G@ every perſon, &c. ſuch right which they might have had as if 
2 13 act had not been made, hich muſt — evogs the ordi wa 
4 Oruras, and of no other perſon. An impropriator pays ſynodals and pre, 
cur<tzons as well as an appropriation in the hands of eccleſiaſtical 
_ perſons, and it would be very inconvenient if a ſequeſtration ſhould 
not lie, which would quicken them more than an excommunicz, 
tion; and it was faid, that in England there were about a thou. 
fand appropriations belonging to corporations aggregate, as dean 
and cnapters, which could not be excommunicated ; and if the 
biſhop could not ſequeſter, then there was no remedy to repair 
- chancel : for which reaſcns judgment was prayed for. the de- 

endant. 


But THE WHOLE Covurr, except ATKINs, Fuftice, he'd, that 
1 was not to be ſequeſtered for the repairs of the 


And Tat CIE Jus ric faid, that the repair of the chancel vu 
an eccleſiaſtical cauſe, but that the rectory and impropriator were 
lay, and not to be ſequeſtered, as the poſſeiſions in the hands of ec- 
clefiaſtical corporations may, which he did agree could not be ex- | 
commutucated, but the perſons who made up ſuch corporation ( 
might. And as to the ſequeſtration upon a judgment, it made no- f 
thing for the matter to entitle the ordinary to à ſequeſtration in 
this caſe, becauſe what he doth in that is in the natute of a tems 

ral officer; for the ſequeſtration is like the feri facias, and 

; bei Sede to the biſhop, he is in that caſe (if he may be ſo 
r Rell. Abr. called) an eccleſiaſtical ſheriff, and by virtue thereof may do az 
. the ſheriff doth in other caſes, that is, he may ſeize eccleſiaſtical 
Se ie 67% things and ſell them, as the ſheriff Goth temporal things upon 2 
fer: facies; but it is to be obſerved, that he muſt return fier: feci, 
and not ſequeftrari ſeci, upon this writ. And as to the ſaving in 
the ſtatute, that doth not alter the caſe ; for if any right de thereby 
faved it is that cf the parſon, for the pariſhioners have no right to 
| fit there; indeed the vicar may, becauſe he comes in under the 
parſon. So that this caſe is not to be put as at the common law, 
[258 ] but upon the ſtatute of Diſſolutions, by virtue whereof the ® rectonj, 
being in the hands of a lay perſon, is become a lay fee, and fo can- 
not be ſubje to a ſequeſtration; if it ſhould, the next ſtep would 
be, that the biſhop would increaſe vicarages as well in the caſe of 
an impropriation as appropriation, which would leflen the pollel- 

ſhohs of ſuch as have purchaſed under the act. 

But ATxrvs, Juftice, was of a contrary opinion. He ſaid, 
that it was agreed by all, that an impropriator is 
with the repairs of the chance] ; but the charge was not 
but in regard of the profits cf the impropriation, which are ori- 
ginally the debtor, according to the firſt doration. I hat the pri- 
mary rights of rectories are, the performance of divine ſervice and 
the repairs of tie chance] ; and that the profits which are over 

and above muſt then go to the impropriator, and are to be eſ- 
eccmed then à lay fee; but that thoſe duties are the firſt rights 
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ami therefore muſt be firſt diſcharged. That this right, this duty Warvrn 
of repairing was certain, and therefore ſhall not be taken away b againſt 
implication, but by expreſs words in the act, which if wanting ſhaſl r Orr, 
remain ſtill, and the parties ſhall be compelled to repair under the 8 
ſame penalties as before. But admitting it ſhould be taken away, 

yet the ſaving in the act extends to the right of the pariſhioners, 

which is not to fit in the chancel, but to go thither when the ſa- 

craments are adminiſtered, of which they are deprived when it is 

out of repair; nor can they have the uſe of the church, which pro- 

perly belongs to them, becauſe when the chancel is out of repair, 

it not only defaces the church, but makes it in a ſhort time be- 

come ruinous. He denied that a ſequeſtration in Chancery cannot 

be pleaded to bar a treſpaſs at the common law ; for if it be aid 

that the Chancery have _ ſuch — it will be as 

inding as any other proceſs iſſui ing to the rules of the 

_ hog And he alſo denied. — by THE CHIEF 

Jusricz, that the lands of the pariſhioners m_ as well be ſe- 

queſtered for the repair of the church as thoſe of the impropriator 

for repair of the chancel, becauſe the profits of the rectory might 

originally be ſequeſtered, but the of the pariſhioner could 
ee 


auen pon the yin of Peaing was given againſt the 


defendant upon the point of » Which THE Cour all 
agreed to be ill. FirsT, ſhould have averred * [ 259 } 
that the chancel was out of repair (a). SECONDLY, That no 
more was taken than what was ſufficient for the repair thereof (6). 
TaixDLY, For that the plaintiff had declared for the taking of 
ſeveral ſorts of grain; and the defendant juſtifies the taking but 
of part, and faith nothing of the reſidue (c), and ſo it is @ dif- 
continuance ; and the general words guoad reſiduum e is 


n 
will not help, becauſe he goes to particulars afterwards doth 
not enumerate all. | 


And thereupon judgment was given accordingly. 
(a) 1. Vent. 36. 1. Mod. 219. 12, Mod. 42. 539. 
(b, 1. Mod. 2 578. 668. Stra. 302, Ld, Ray. 1121. 


{c) 8. Mod. 120. 218. 10. Mod. 212. 4. Bac. Abr. 141. | 


- 


Edwards againſt Weeks. ; Caſe 147. 


ASSUMPSIT.—The plaintiff declared, that the defendant, in In afſwmpft, on 
1 3 that the plaintiff at his requeſt had exchanged — 2 
es with him, promiſed to pay him five pounds; and he alledged ent 
a breach in dhe 8 The defendant pleads, that the — 
plaintiff, before any action brought, diſcharged him of his promiſe. horſes, the de- 
And upon a demurrer the queſtion was, Whether after a breach a gen. 
of 2 promiſe a parol diſcharge could be good? The caſe of dfcherge bites 
| aQtion t 
for the money being due immediately, the promiſe to pay was broken,—-S, C. AS 
pin 1. Freem, 230. . Roll. Abr. 32. 1. Sid. 177. Cro. Jac. 483. 620, 3. Lev. 244. 
» 44 12. Mod. 538. Stra. $33. Ld. Ray. 387. 666. 4. Mod. 250. 1. Com. Dig. 


151, 4. Bac, Abr. 265. | 
8 2 ; Langden 
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Bowes Langden v. Stokes (a) was an authority that ſuch a di had 
NN been good before the breach, viz.. The defendant promiſed to 


Ar a voyage; the breach was alledged wry ang and 

| defendant pleaded, that before any breach the plaintiff exoneray;: 

| — — . ñ— — But 
ere was no time agreed e payment of this five pounds, 
therefore it was due immediately upon requeſt ; and not = 
paid, the promiſe is broken, and the parol diſcharge cannot be 


2275 — i FEN THE Cour, and judgment for 
ere, If be had pleaded fuch a diſcharge before any requeh 
RN eden eg hp: 
(e) Cro, Car. 383. 1. Sid, 293, 
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lame upon pretence of a right by ſurvivorſhip, and received the ). 


TRINITY TERM, 
"The Twenty-Ninch of Charles the Second, 


I N , 
The Exchequer. | 
| Sir William Montague, Kur. Chief Baron. 
Sie Edward Turner, Kurt. f 5 
Sir Edward Thurland, Kt.. . Barons. mn 


Sir Francis Bramſton, Knt. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


n Arris and Arris againſt Stukely. Caſe 148. 
NDEBITATUS ASSUMPSIT for two hundred pounds in If the office of 
money had and received to the uſe of the plaintiffs : Upon —_— — 


nn e pleaded, the jury find a ſpecial verdict to this u other efhes 


effect, VIZ. t king Charles the Second did, on the 17th day of of truſt, be 
Auguſt in the twelfth year of his reign, by his letters patents granted by pa- 
under the great ſeal, grant to the Gefen t and another the vent to two fer- 
office of comptroller of the cuſtoms at the port of Exeter durante e rag 
bene placito ; that the other perſon died; and that the king after- dent l. deter. 
wards, by other letters patents bearing date the firſt day of May mined by the 
in the twenty-firſt year of his rei 0 rant the ſaid office to the death of one of 
plaintiffs, which was two years before this action brought; and ide grantees. 
that the defendant ſtill and for ſeven years paſt had exerciſed the S. C. 1. Danv. 
profits thereof. But whether upon the whole matter the defendant : . — 35 


made any ſuch promiſe as in the declaration, they did not know 3 1. jones, 136. 


ct petunt adviſamentum Curie in præmiſſis; and if upon the matter 2. Show. 21. 


ſo found the Court ſhall be of opinion that the defendant made Plow.” 502. 
ſuch promiſe, then they ſay that he did make ſuch promiſe, and * 
aſſeſs damages occaftone premiſſorum in narratione mentianat. ad 13. 0 
1001. and coſts to 5 38. and 4d. &c. +» Caſes Temp. 
| | Talb. 97. 127. 140. 143. 8. Mod. 12. 19. 


8 3 W1IXNINGTON, 
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At ar WINNINGTOR, Solicitor General, argued, That the firſt patent 
Azzrs was determined by the death of one of the patentees, and then the 
e ſecond patent takes effect, and fo the plaintiffs have a good title; 
* for there ſhall be no ſurvivorſhip of an office of truſt, no not if 
the office had been L”=_ 
« to the ſurvivor. 


*f 261] 
PoLLEXFEN, for the defendant, ſaid, he that poi 
Sn . oro © therein —_—_— 


toller of the have been one in particular againſt the ſtatute of 14. Nach. 2. 
ee — c. 10. which enacts, © That = co or comptroller ſhall 
" a general =onob. © have any office in the cuſtoms for his life, but only during the 
ftante of all fta- © pleaſure of the king; which being made for the public 
tutes. was good; the king cannot by any non cb/tante diſpenſe with it. * In 
or 3 caſes the diſpenſation of the king by a non obflante is good ; as 
ar ohne rl where a ſtatute preſcribes the form of the king's grant, where it 
Gatute 14. Rich. doth not directly prohibit a thing, but only under pain of a for. 
2. c. 10. which feiture ; but if it be direct and pro bono publice, there a nonobftante 
enaQs, that uo is not good; and fo is this ſtatute, He cannot diſpenſe with the 
fuch ofhce al ſtatute of 31. Eliz. c. 6. — for the party being 
diſabled by an act of parliament, cannot be enabled by a non ab- 
8 flante (a). He cannot diſpenſe with the ſtatute of Leaſes of Eccle- 
_ T: Jones, 117-"Gaftical Perſons (5), nor with the juriſdiction of the admi 
Dyer, 352. encroaching upon the common law (c) ; for the foundation of 2 
Cro. 513. non obſtante is in the king's prerogative, and is current in his 
Co. Lit. 99. 3 but in thoſe ſtatutes the ſubject hath an intereſt, 
OT laws concerning non obftantes are none of the ancient laws 
2. Hawk. P. C. Of this land, but brought in by Tz Porz (d). The Year-Book 
52. of 2. Hen. 7. f. 6, b. and 7. did firſt give riſe to this exorbitant 
power; yet it is not the opinion of all, or indeed of any of the 
udges then, as it is affirmed to be; for Broke, © Pat.” 45.109. 
who abridged that caſe, took no notice 8 
Judges: yet ſome grounding themſelves on that affirm, that 
the king may diſpenſe with the ſtatute of the 23. Hen. 6. c. 8. 
I ing and the Fr 
— * e a patent dward the Fourt 
* be ſheriff of the fame county 
for life, was js rar ; which is a plain miſtake z for there never 
was ution, neither did the Judges — ater 
mination upon that ſtatute; it was only a diſcourſe abiter by 
\RADCLIFF, who was then one of the Barons of the exchequer, 
5 concerning the ſtatutes of the 14. Edw. 3. C. 7. and of the 


95 Hob. 57. Co. Lit, 320, (4) Davis's Rep, 69, 70,71. Vaugh, 
(5) 5. Co. 15. : Cy 312. Thomas v. Sorrel, Hob. 146. 


27 F 
— ä 42. Edw. 3 


<4 OT 5 


—— 
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u. Edu. 3. c. 9. which are only prohibitory, ® That no ſheriff Az»1s as 
4 ſhall continue in his office above one year,” but have not any 41; 
ſuch clauſe in them as the ftatute 23. Hen. 6. c. 8. hath, , egoinf 
which faith, A That all patents made to any to be ſheriff for above 
« a year ſhall be void, any clauſe or word of non ob/tante in any- 
« wiſe put in ſuch patent notwithſtanding.” is was the 
miſtake of Baron RADCLIFF, who upon a ſudden diſcourſe Poſtea, 300. 
thought there might be ſuch clauſes in thoſe former ſtatutes of +: Bac. Abr. 
Edward the Third; and that notwithſtanding which, there being a 
zen ob/tante in that patent to thoſe ſtatutes, he held that to be a 
good diſpenſation of them. But it is plain there are no ſuch 
clauſes in thoſe ſtatutes ; and therefore a non vb/tante to them is 
— and which was the true reaſon why that patent in Henry the | 
enth's time was held Another reaſon might be, [ 262 } 
decauſe the office of ſheriff was grantable for life, and ſo not 
within the reach of the prohibition by thoſe ſtatutes But if it - 
was, yet the proviſo in the act of reſumption of 1. Hen. 7. c. 
ected that patent, by which the king reſumed all grants made 
br Edward the Fourth, but provides for the earl's grant. But T. Jones, #19. 
admitting the ſtatute of 14. Rich. 2. c. 10. and of 23. Her. 6. c. 8. — <> 
may be diſpenſed withal in this caſe, yet it ſhould be more par- „ R, Abr, 
ticular than in this patent to the plaintiff ; for non ob/tante aliquo 193. 
fatute, generally, will not ſerve. Ce. Elis, 51 
But SAWYER, on the other fide, ſaid, that this non ob/tante was 
good; for where an act of parliament comes to reſtrain the king's 
power and prerogative, it was always held ſo to be. And he relied 
upon the } of 2. Hen. 7. ph 6. that the king might 
diſpenſe with the ſtatyte 23. Hen. 6. ci 8. which he affirmed to 
be the conſtant uſage ever ſince; and that therefore the law is ſs 
taken to be at this day. | 


Taz Coux r held, that the king might diſpenſe with this * 
ſtatute ; for the ſubject had no intereſt, not was in ahywiſe con- 
cerned, in.the prohibition ; it was made only for the eaſe of the 
kings and, by the like reaſon, he might diſpenſe with the ſtatute 
of the 4. Hen: 4. c. 24. that a man ſhall hold the office of au/tager 
without a bill from the treaſurer ; and with the ſtatute 21. Hen. 6. 
e. 5. that no cuſtomer or comptroller ſhall have any eſtate certain 
in his office; becauſe theſe and ſuch like ſtatutes were made for 
the eaſe of the ſovereign, and not to abridge his prerogative ; and 
that the general clauſe of © non o/tante aligus alis flatuto was 
ſufficient (4). 


„ OF on 


(a) But now by 1. Fill, & Mary. © be held void and of none effect, 
f.2.c,2,4 No diſpenſation by nen ti a * except a diſpenſation be allowed in 
« ofor to any ſtatute or any part thereof © ſuch ſtatute. 

* ſhall be allowed, but the ſame ſhall 
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Tfaman receive SxconD PorxT.—POLLEXFEN, for the defendant. A ge 
the profits of an indebitatus afſumpſit will not lie here for want of a privity (4), 
_ % ©. and becauſe there is no contract. It is only @ tort, a diſſeiſin, 
doe peda ubs and the plaintiff might have brought an affiſe tor this office, which 
has a right io lies at the common law; and ſo it hath been adjudged in Jeb 
the profits may J//2þb's Caſe, 8. Co. 4. which is alſo given by the ſtatute of 
recover them by if. aver ur 2. cap. 25. for a profit a prendre in alieno ſolo, The 
A " plaintiff might have ag ot an action on the caſe agai 
E aber Zookes defendant for diſturbing of him in his office 3 and that had been 
had and received becauſe it had been on the wrong. In this caſe 
to his ul. the defendant takes the profits againſt the will of the plaintiff, 


2. Lev. 245. conſent of the plaintiff, yet this action would nat lie for want of 
Show. 35. privity. It is true, in the caſe of THE KING, where his rents are 
_ _ ——_ y received, the party may be charged to give an account 


T. Joes, 127. perſon, 10. Co. 114. b. 11. Co. D. b. becauſe in all actions of 
Moor, 45% debt there muſt be a contract, or quaſi ex contract; and therefore 


b + rr ge where judgment was had, and thereupon an eleg:t, and the ſherif 


$24- 495- 570. for want of certainty how much to charge him with, this action 
5212 would not lie, but an action on the caſe for a falſe return; but if he 
Stra- 480. 39 · had returned the goods fold for ſo much money certain which 
. $42, be had delivered, then an action of debt would lie; for though 
— — it is not a contract, it is graft ex contra/7i, Hob. 206. 


25 Dogs” Win NIx C rox, Solicitor General, and SAWYER, contra, (aid, 


4. Burr. 100f· that an indebitatus aſſumꝑfit would lie here; for where one re- 
4. Burr. 2133 · ceives my rent, I may charge him as bailiff or receiver; or if am 


2. Wil. 95- one receive my money without my order, though it is @ fort yet an 


Cowp. 435. jndebitatus will lie, becauſe by reaſon of the money the law creates 
93 a promiſe ; and the action is not grounded on the tort, but on the 


« ſunpft,” receipt of the profits in this caſc. 


Tus CourxTr. An indebitatus aſſumpſit will lie for rent 

732. received by one who pretends a title; for in ſuch cafe an account 
will he. 22 the plaintiff may have an account, an indebi- 

tatus will lie. | : 

[ 263 ] 

A ſpeciat - THIRD POINT.—POLLEXFEN for the defendant. The jury 

4 in «ſ=pft find, that the defendant received the profits for ſeven years, and 

for the profits of that the plaintiff bad bis patent but two “ years, aud do not ſhew 


—— . 
4 ding bes the defendant bad received the profits for even years, altbough it appear that the pate 


was only fwo years aid. 
— 2. Her, 4. Pl. 12. Bro, * Account,” 24. 65, 89. Co. Lit. 212. 
what 


— —— "SS *E 
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what was received by the defendant within thoſe two years, aud Aan ans 


then the Court cannot apply it. 


Anzis 


| againſt 
WINNINGTON and SAWYER held this objection to be nuga- STUKELL, 


tory and idle; for it cannot be intended that the damages given 
were for the time the defendant received the profits, before the 
plaintiff had his patent, neither is there any-thing found in the 
verdict to that purpoſe. 

Tux Cour. The finding is well enough; for the jury aſſeſs 


damages occafione pramiſſorum in narratione mentionat. which muſt 
be for the time the plaintiff had the office; and a patent will make 
a man an officer before admittance. . 


And, in the Michaelmas Term following, THE CourT gave 
judgment for the plaintiff, 
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The Twenty Ninth of Charles the Second, 


. b 65 oy 
Sir Francis North, Kur. Chief Juflice. 
Sir Hugh Wyndham, Knt. lt 
Sir Robert Atkins, Kut. Fuſbices. | 
Sir William Scroggs, Kut. 


Sir William Jones, Kur. Attorney General. 
Sir Francis Winnington, Kur. Solicitor General. 


nies # [ 264 ] 
4 Sed Executor * Steward, Aen. Allen. Caſe 149. 


EBT rox 4 RENT reſerved upon a leaſe for years, Demand maſt 
which there was A PROVISO, “ That if the rent be de made where 
- « behind and unpaid by the ſpace of a month nexe after C C 

2 DR nm 


| Hob. 207. 331. 
4 void. 4. Roll, Ar. 


The plea was, That th gen was bend a monchafer a n . 3 


on which it was reſerved to be paid, and fo the leaſe is void. Co. Jac. 145+ 


The plain demarced. to. the ples, Becauſe the dn 22 


not ſay that the plaintiff demanded the rent; for 
. yet the intereſt ſhall not be 


without it (a), which ta: be expretity aid in che plendings D 
2228 n 3 . 353 55 


tice, who doubted. 4: 207 © ori 
NE Hr n 5 Deutzl. 483. 4 
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Cafe 150. | Searl againſt Long. oY 
In quere impedit | SMENT Eil was given in & g, Inpetſt, 1 
real enaiaper- rn 8 


nors muſt be 
returned upon EN ee moved to ſet it aſide. He ſaid, that at 
em the common Ia E proceſs in à quiere impedit was fumnont, bone, 
cape, and diſtreſt infinite ; which being found mifchieyous in reſpe of 
S. C. x. Mod. 2 lapſe, it was therefore provided by this ſtatute, 52. Hen. 3. c. 12. 
248. that if the diſturbers do not appear upon the ſummons, then they 
2. Inſt. 124+ ſhall be attached to at another .day ye Now here upon 
Dyer, . the attachment che- Maik Harh returned Bae been fuit by Jonx 
5- Don and e e a Rok; who are feigned perions, and not 

Com. Dig. mainpernors ; for the defendant hath made ah, that he did not 
7. know an ſuch per | neither was hie ever artached; fo t it is. 
(3. I. 1.). not merely a matter of form, for he ought to have e 


the law requires, it being ſo upon him. It is le this 
miſtake might Si from Mx. DAT To who in his book cf 
« The Office of Sheriffs, in the returns of writs there, hath 


put down theſe tdgned attachers for example's ſake; from whence 
the ſheriff in this caſe mi 6 bw. upon he ſnot gns a 
ſons, as in —_—_ th ought, both upc 


3 A — lately: where 
SOR NE grand cape, © 95 e et 


And of this opinion was THE wHOLE CoUuRT; and ſaid, Where 
[266 ] the proc proceſs is ſo farat; rhe Party ouphit”t6 ® be duly ſerved, and 
rag 78 that the ſheriff ought to have gone to the church, and to have 
F 4.58 5 hath 1 e n 
judgmen t given ore erm; or long ünce, 
when it is irregular it is to be ſet aſide. And ſo ĩ 2 
ST moved again, THz Cour T continued of thei — o 

— like was moved in Afichaelmas Term follo 
112 caſe of Fleming v. Lee, where the patron defendant: was 
thus ſummoned and never appeared, and the incumbent" did caſt 

An eſſoign; and a caſe 5 A. and the 
_ Inez. 23. Car. 2. in che comino e Sood og 
judgment was fet aſide. 


Bu en the other fide it was objected, that lea eng the note 
-- ypon'the ſummons 25 — rm, was required 

p - writs are only to 805 defendant time to plead; and er 

: 3 it is not neceſſary that notice thous eren upon Every one ol 


hue: : thewrits, cor if once ſerved i it is enougn | 
29: . . But THE CourT were of opinion, that NE Se having 
$2: 2299 4 


1 


And 4 held, that the sign of the other defendant was ne- 
wiſe binding to the patron defendant, becauſe they may ſever in 
pleading. And ſo that judgment was likewiſe ſet aſide. 


MICHABL M AS TERM, 


The Twenty-Ninth of Charles the Second, 
I N 


The Common an. 


Sir Francis North, Kot. Chief Je. 
Sir Hugh Wyndham, Xut. ta, bo 
Sir Robert Atkins, Knit, Juſtices. < TS #* 


Sir William Jones, Kt. Attorney General. f 
| Hr Francis Winnin Wen Nut. Salicitor e 


8dr John Orway Kei Holdips, Executor, &c. Cat 151, af 


n plaintiff the de- An executor” - 
fendant as executor, wherein the teſtator = —_— cannot plead 
ledge himſelf to be indebted to the plaintiff in fo Pounds S. 
which he thereby did covenant Bf — Bees ſuch a bill of coſts 4, - 
ſhould be Rated by two attornies indifferently to be choſen bet RE: | 
— and hes Gard, fe — that he named ene pleaded: off — 
„ and deſired the now defendant to name another, which 1 
he re and ſo entitles himſelf to this action. The defendant ar: ys 0 
pleads non detinet; to which the plaintiff demurred. But the ee 
plea was not offered to be maintained, becauſe the executor can- | 3 
not plead non detinet but where the teftator himſelf might plead” | N 
vil dibet, which in this caſe he could not do. 1 * 


But it was inſiſted, that the declaration is not good, becauſe A bond — 


tioned 
the money was to be paid upon an account ated, which not being 2 I 


done, by the plaintiff's own ſhewing it is not yet-duey and this: 5 
ought to rn v1z, jtoendum, and not an expreſs W by de 
covenant, 8 — to by. 
rr 2 
Rn 07 $530.36 Kot | Bue* EY " * 


0 * = 
4 ” ©. AW Ae 


. ; And by the opinion of TH Coun v the money was not 
1.4. Ray. 2247. able; but if he had never intended to perform the 


3 1264, have been otherwiſe. Judgment for the defendant, Tat 


Michaelmas Term, 29. Car. 2. In C. B. 
But on the contrary it was held not to be a folvendum, but 3 


in Joun 
OTwar covenant to pay the money, the. debt and the being in 
* firſt place aſcertained; but if it be a ſalvendum, 2 — 
the obligatory clauſe, it is void, 21. rr * 
defendant would have it expounded, 1 
tally to defeat the bond either way; for if he would never chuſe 
| an attorney, there could be never any-thing due. 
®*[ 267] #* Taz wHoLt Court were of opinion that it was not a 
but @ covenant, which did not take away the duty aſ- 
certained by the obligation; and if it ſhould not be a 
r ee the power of the obligor 
n 3 but be it either the one or the 
other, the plaintiff, ſame) an atone, ought n recon 
Ant judgment ws fa Five f 
Caſe 352. 2 UL againft Laſcomb. 
EBT vuPOX A BonD.—The condition was, to money 
— JD) when a thip ſhould go from A. to C. ood Bow i 
2 R 
Derag iofered. in England. 
voyage infured. in E | | "oy 
W "The ſhip going from £. to C. took in proviſions at Brin but 
1 % „. not to be diſcharged e 
1. 4 2 A 


and was caſt away. 


e 3 Cowp. 787. 1. Term Rep. 130, Parke on Inſur. 56. 294. 


ca 153. 


8 AN: INFORMATION was exhibited againſt the defendant, deing 


the ſtatute im- 


Atkins againſt Bay les. 


preſs a conventicle. The defendant pleads an outlawry in diſ- 


_ ability; and the plaintiff demurred. —FjzsT, This plea is not 


good, becauſe the king is intereſted gui tam, &c. and therefore 
where the informer _ r — 


4 per- SECONDLY, The ſtatute gives 
— &c. by which general words the rer is re- 


3. Inſt, 1. 8 


Moor, 34 1. 


But THE Cour held, that there was no colour in 
either of theſe objections. 


* Fu bs | 

Ez. 533... . Bd. 188.26. 357. 79 49. 13. — 400. 413+ 438. 444.5 544. 
1. Vern. 136 Vers, 398.313. Gilb. Ed. Rep. 284. 2. Barnes, 228. 2. Peer. hea 
mild LT 2. Hawk. P. C. 241. Ld. Raym. 1056. 1. Com. Dig. 6. 3. Bao, 


ade Tump v, It 20 ive pleaded feb pede — NON ALLO= 


ed in the fame CATUR 3 for it need not be fo 


court need not 


ing in the ſame court. 


be fub ped: Agilli.—Co. Lit. 128. b. Lutw. go. 1514. 1. Salk, 217. 


FovrTHLY, 
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 FovRTHLY, It is not averred, that the plaintiff was the ſame In pleading out- 
perſon who was outlawed. But it was anſwered, that the & pra. 1avry to a gui 

a diftus” makes that certain; and that though the king be inte- 2 

reſted, yet the ® informer only is plaintiff, and entitled to the be- theplaintt dest 

king, but not for himſelf (a). And therefore judgment was given Late. 5 

chat the plea was good. 7 „ lan-20 


1. Leon, $7. I, Com. Dig. 
() Moor, 541. Dyer, 227. Cro. Eliz. 583. & 


Harwood and Bincks againſt Hilliard, &c. Cat 13. 
BY = between the plaintiffs and the teſtator of the If 4. agree for 
d t, a parcel of lands was to be ſold for four hundred e, ts exe 


pounds; but if it did not ariſe to ſo much, then they covenanted . 
with each other to repay proportionable to the abatement; and Payee , 
the defendant's teſtator covenanted for himſelf and his executors money that + * 


to pay his proportion to the plaintiffs, ſo as the plainti ve lands ſhall ſell | 
him notice in writing of the ſaid fale by the ſpace — —— - 
doth not ſay that ſuch notice was to be given to his executors or « © as F. give 
adminiſtrators. And now the plaintiffs averred, that 2 4 him notice is 
notice accordingly to the defendant who was executor ; x f the 
breach aſſigned was, that he hath not paid, &c. The defendant fen. _ 
demands oyer of the indenture, wherein was 2 variance 3 — 
the covenant (which was for notice to be given to the teſtator) which the exe- 
and this declaration (by which notice is averred to be given to o. ha- 


the executor) ; and for this reaſon he demurred. 83 
DoLBEN, Serjeant, Recorder of London, argued for him, that toan ation al 


this was in the nature of a condition precedent, and therefore 72%8Þ — 
they qught to have given the teſtator notice, which according to ,, j;, teſtatror-. 
the agreement ought alſo to have been perſonal; which — 
done, but only notice given to his executor, did make a — mgy 
and fatal difference between the covenant and this declaration, 1. Roll. aw. 
14. Hen. G. pl. 1. 1. Hen. 6. pl. g.: and that in this caſe there 519. 4 
was no covenant by the teſtator at all, for all agree to pay their Dyer, 24. 214 
proportians, and the teſtator ſhould pay his part, which is not a S. 2 r. 
covenant. 3 44- ** 
BARREL, Serjeant, an the ather fide, ſaid, that the erecutor Too Joc: 309. 
doth repreſent the perſon of the teſtator; and that though this co 1 
venant was to give notice to the teſtator, yet if the declaration Abr. Eq. 330. 
had been of a covenant to give notice to him, his executors and 11. Mod.” 48. * 
adminiſtrators, &c. it had been no material variance, ſo as to pre- — N. 
Judice the action of the plaintiff, becauſe it is no more than what + dep: the 
the law implies, Pl. Com. 192. 14 r 
Tux Chir Jus rick, and ATKINS, Fuftice, yon ie ills (2 6 =} . 
opening this matter this Term, inclined that the notice ought to . 29 4 
de perlonal, and that the variance was material : but afterwatds R$ 1 
in Hilary Term following, mutatd epinione, THE WHOLE Cour 


e e eee rant e e i eat ow... 
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r e otherwiſe, becauſe the covenant runs in intereſt ani 
=D — ſo the executor is bound to pay; and therefore it is 
way — that he ſhould have notice—SECONDLY, That there 
. was no material difference between the declaration and the cove- 
-. nant.—AND-LASTLY, That the teſtator being en nn the deed, 
his agreement to pay amounts to a covenant, though the 
words of * covenant, grant, &c.” were wanting. 


* Covenant - But then DoLBEN, Serjeant, perceiving the opinion of THE 


ons . 


- to pay, 0 Cover, inſiſted, that the declaration was naught for another rea. 


= had not declared that this notice was given in writ- 


en. ing, which is expreſly agreed in the covenant, 


maſt exprefly,, To which it was anſwered, that the defendant having pleaded | 


itate, that no- that, he gave notice /ccundem formam et Meckum conditions: it was 
Yee was ien well enough. 


an Bu DoLuzw, Serjeant, ſaid, that would not help the want of 
it-was given.  ſybſtance 3 and cited a caſe where an action of debt was b 


* gecordang ts. — of an award, /o as the ſame was delivered in 


ebe writings] Ke. and the, defendant pleaded men deliberavit in ſeriptis 
iz pas ſufficient... fe. the plaintifÞ replied, and ſet forth the award in writing, 
Dyer, 243: 8. —— — — — 

er. 66g, 2 > 7 55 v0 For AER th — 


* 
- 
- 4 


my. "And fo they were in this caſe, that the notice muſt be pleaded 
pe. in writing, and that ſecundum formam conditionis was not good, 
bo b gt And fo judgment was given for the defendant, 


Eale.rg5.. _ ©  Frofdick againſt Sterling. 

A bathed, bo. "F PLAINTIFF alone brought an action on the cafe againſt 
— of 2 the defendant ; and ſet forth, that he and his wife in ber ri 

be e mer were ſeiſed of a meiſuage, bake-houſe, and coal-yard, &cc. and 
bring an sd the defendant had erected two houſes of office ſo near the ſaid bake- 
alons for dic. houſe that the waits thereof became foundrous, and the air fo un- 


met ban in wholeſome that he loſt his cuſtom ; and that the defendant had 


= . a pit fo near the ſaid coal- yard that the walls thereof were 
* in of falling; and that he had built another wall ſo near 


270 J the meſſuage that he had ſtopped an old light therein: u 
n e OE fr he ac * 


R. Orson STRODE,Serjeant, now moved i in arreſt of j 
fs Ks For that the wife ſhould have been joined in this action; for where 
4 Faw, 4. ſhe may maintain an action for 4 tors done in the life-time of = 
pl. . huſband, if ſhe ſurvive, and where ſhe may alſo recover 

1. in ſuch caſes ſhe muſt join; and it hath been adjudged, that the 
27 i .  Ougbt to join with her huſband for ſtopping a way upon her land, 
pllage ©  * Crs, Car. 2 So alſo for cuting down trees on the jointure of 
err AL e e 534 50 295, OEMS 
Abr. Eq. 64. 8. Mod. 200 141. 23 


. I. Ray. 4 Dovgl. 229. i I IG 
Uo | tlie 


162. * 13+ Mod, 296. 346. Sus. 61. 229. 726. 


* 
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the wife, made to her by a former huſband, by reaſon whereof the Faczorce- 

preſent huſband loſt the loppings, they both joined; for though the 1 

wrong was done to his poſſeſpon, and he might have releaſed, et 

decaule there was alſo a wrong done to the inheritance, they 

ought both to join, Cre. Car. 43 - So it hath been adjudged; 

the huſband and wife, in right of the wife, joined in an action 

of debt upon the ſtatute of 2. Edw. 6. c. 13. tor not ſetting out of 

tithes, and held good; and where the wife cured a wound, both 

joined in the action. a 20) 
Tux Cour held, That where the action (if not diſcharged) 

ſhall ſurvive to the wife, they ought both to join; which if they | 

had done here, it would have been hard to have maintained this 

action, becauſe entire es are given; and for loſing the cuſ- 

tom to his bake-houſe, the huſband alone ought to have brought 

the action. He may bring an ejectment of the lands of his x 4 
But judgment was ftayed, till moved on the other ſide, 


* 


Barker againſt Warren. _ Caſe 156. 


AN ACTION was brought againſt a carrier, and laid in London, In a juſtifica-. 
for loſing of goods there which were delivered to him at tion, where it is 
Beverly in Yorkſhire, to re-deliver at London. The defendant 59h aw 

that he was robbed of the ſaid goods at Lincoln, ABSQUE make the ples 


noc that he loſt them in London. naught, 


The plaintiff demurred—Fixsr, For that robbery is no ex- [ 2711 
cuſe for a common carrier, ſo that the plea is not good in ſubs 7 
tance —SECoNDLY, This was no local juſtification, ſo that the f. Aa. Ab. 567 
traverſe was ill. a if <3 9r4-57 Oh 

But Horkixs, Serjeant, on the other fide faid, that the plea Cat 21 39% 
was good, and that the defendant might ik the place: — GOD *. 
in treſpaſs for the taking of goods in Coventry, the defendant Lot. 1437. 
pleaded that the plaintift delivered the goods to him at London Savil, 42. 
to deliver at Dale, by force whereof he took them at London and = ay > TELL 
delivered them at Date yay; ABSQUE HOC that he took 352. Jas. 48. 


delivery at London, and therefore the juſtification of the taking at 493. 574. = 


79- 
the declaration was ill, for the agreement was to deliver the goods . Will. 61. 
U Londen, and the 9 was cut he lf _ at Landy, and fo — 742. 
t argumentative, on, | 62. Hern's Pleader 76. 1. 7 
Brownl. Pleadings 139. pl 7 2 * 
Vor. II. i = But — 


Py 
45+ 
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Bree But THE Cour was of opinion, that the declaration was 
2 good, and the plea was naught in ſubſtance. But if it had been 
Weite, good, the traverſe, notwithitanding, had been ill, becauſe the juſ- 
nification was not local; though ScRoGGs, Juſtice, was of a con- 
trary opinion.—And judgment was given for the plaintiff, 

FViſne altered Nor, The intiff had leave given by the Court to alter 
Ppropter necefſua- h. Ce ons Zones to. Adler becark all the ſittings in 
FR were on a Saturday, and his witneſs was a Few, and would 

. Com. Dis. not appear that day. | | 


Caſe 157. | Mendyke againſt Stint. 


In an Aten «= [YROHIBITION was prayed to the Serif court of Londen, 
the coſe in the 1 The ſuggeſtion was, That the plaintiff was ſued in that court 
mens cot» in an action on the caſe, and ſets forth the proceedings aCarge 
tion alledge chat that there was @ verdi againſt him there, and averred that 
the cauſe of ac · contract upon which he was ſued there revera was made in Mid. 
tion. aroſe with- Aleſex, and ſo the cauſe of action did not ariſe within their * ju- 
ETCHED iſdiction; and upon demurrer to the prohibition, 
when in fat it Þ, MBERTON argued, FiksT, That a prohibition doth lie to 
- —— — any court, as ERS as ſpiritual (where — courts exceed 
to ple:d to the their bounds), for both thoſe juriſdictions are united to the im- 
juriſd.ion, the perjal crown; it may be ted to the dutchy conrt, if they hold 
Court will net plea of lands not parcel of the dutchy. SzconDLY, Though the 
grant a feel, jury have here found that the defendant aſſumpſit modo et forms, 
has after verdict Jur) A 2 2 8 
and judgment yet fuch finding as to time and place is not material; nor is it 
Er againit any effoppe/ in a new action laid in another county to aver that 
im. it was for the fame thing. It is true, both time and place may be 
Ante, 59- 195+ made material by plcading ; and fo it had been in this caſe, if the 
2. Int. 299. jury had found the place preciſely, for it would have been an «- 
0 343 601, toppeh The verdict therefore is nothing, and all they have done 
wy k. N. R. 45+ is coram non judice. The caſe of Squib v. Hole (a) was cited as 
f ger an authority in point, where it was adjudged no eſcape in the of- 
$4 | ; 
| 2. Ro. Ab. 318. ficer to let a man at liberty who was in execution upon a bond 
Vaugh. 305. ſued in an inferior court, the bond not being made within the ju- 
2. Vent. 88. xiſdiction thereof. | 


333- 18. . 0 
1 Nod. 81. 63. But Maynaxp, Dol EN, GooDFELLOw, and Svursox, 


1. Sid, 151. reants, contra. They agreed, that where it a by the 
pul IS. 127. — iff *'s libel that the — had no juriſdiction, «£4 wp gl 
Dau 21. dition les at any time 3 but if what is in the declaration 1s laid 
246. B35. 884. infra juriſdiflionem, there the party muſt plead extra juriſdic- 
2. Salk, 202. fionem ; and if they refuſe to plead to the plea, a prohibition will 
4+ Bac. Abr. ie after ſentence. But here is an action on the caſe brought, of 
3G 485. Which the beriff's court can hold plea, and which is laid to be infrs 

ep. 166. JuriſdiFionem, and not denied by the plaintiff in his plea; and 
424 LI therefore now, after verdict and judgment, he conies too late fora 
Dougt. 379. OY 


1 2 r 5 (0 Ante, 9. = 
os prohibition ; 
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— and T have been ech 
y either ER — pre — n 


court, 22 proved, NNE and an 
appeal to the delegates, —— 22 — 
dition granted (but without notice) upon the ſtatute of 23. 8. 
c. 9. for that the parties lived in er dioceſe ; but the plaintiff 
allowed the j jr the rm erg · Cn 
8 d not 731 
pel 75 ranted a conſultation, Cre. 
Car. 9 n v. the rf ama ondrel. In Hilary Term 
OT a king's bens in the cafe of Spring v. Vernon, and in 
11 haelmas Term in 22. Car. 2. B. R. Buxton's Caſe, and in 
Hilary Term the 22. nden, were denied Ster phe juris 
of Ox v. St. Albon, prohi wery denied n 


atmitted by pleading. 


Tart CHIEF Jusricx, Wrxp Ant, and Ark uus, Juſfices, Velthaſon. . 
upon the firſt inclined that a prohibition ought to be Oumez, 33 
ted, — the NI of the party cannot give a juriſ- nme 
Gctten where there was none; but afterwards 
all of . prohibition ſhould not ares drook 
the plaintiff in the inferior court ought to have b 1 if - 
it appeared upon the evidence that the cauſe of action did ariſe 


extra juriſdictionem. 


And THE Chir Jus ric and I Fuſtice, ware fro thi er 
*r ee BEE 
pleading to the action, eſpecially i ver judgment paſs, the 3 4 
Court will not examine whether the cauſe of ation did ariſe out N 5 2 
of the juriſdiction or not. 


But ATx1ns and SCROGGS, Fuſtices, ſaid nothing to this laſt 
point, but that many times an advantage given by the law was loſt | 
by coming too late, and inſtanced that @ viſne may be changed in 
time, but not if the party come too late; fo if the time of the pro- 
miſe be laid above fix years from the time of the action brou & if 
CE P 
afterwards advantage of it. 


[,* Whereupon a prohibition was denied, and judgment was giyen *f 274 1 


Is THIS CASE theſe things were by the Court. Ftxsr, In an «Qtion in 


: 


- 


That if any matter fa the tion which ſheweth that ust gung. 
the cauſe X action did not ariſe infra zuriſdi#tionem, there a, pro- 4 ien — Race 
bidicion may be granted at any time. — 


the proceedings, 3 prohibition hall go at any time, —Cro, Jac. 36. 1. Roll, Abr. 545- Doug, 378. 
. Term Rep. 552. 3. Term Rep. 3. 313. g 9 


T 2 SECONDLY, 


Nichachnas Term, 40, Carl a, In C. R 


Provitition = SxeonDLv, If the ſubject maner in dhe declaration be noe. 
Gor i s 5c gra nted time. 2 20 Hoe 
I If the defendant, who intended to plead to the ju- 
* — prey ented by any artifice, as by giving a ſhort day, 
deen or by the atrorney's refuling to plead it, Ce. or if is plea be ne 
dauer, will die at any time. HNA S e by 
hibition will lie * 4 . v 3 eu n 


+ * > : 3 A 8 | . q p | ' 0 0 7 | g 
Gale 158. -5702 308 bis Birch againf Wilſon. | | 6g 
Sen on 4 CTION oN THE CASE. The plaintiff declared, that he was. 
— 4 W ee and feyeral lands in the. pariſh of Dal 
—_—— and all whoſe eſtate he bath, have zſed to have 
and that he : 
3 *Sht or rom for all commonable cattle [vant et couchant 
SPECIAL PLEA right of common l eds 4.00% | D te called D 
that . being upon the premiſes, in a certain meadow there. « arpmorg. 
filed of foch aku, and in 2 certain place called Cantect- Wood that the 
lands, with all : forum non ignarus, had encloſed the faid places in 
commons and defendant, pr emiſſer . 2 of - and likewiſe put in his 
emoloments to Which the plaintiff had — . ae 8 
the premiſes cattle, —— CO — 6-5 are ee wy — pn 3 
. ˙ mA. ,, 
conveyer them Tue DEFENDANT, as to the incloſure and putting in of his 
to the defen- hogs and geeſe, pleaded nat guilty : and as to the reſidue, That 
——__ LE Paget was Life of a meſſuage, three hundred acres of land, 
— — forty acres of meadow, and a hundred acres of paſture, and like- 
id land 2 iſe of Darpmore Meadow and Camrocł IA d; and, being ſo ſeiſed, 
d by deed of bargain and Ele enrolled, in confileration af tw 
have.common thouſand pounds, convey'the ſaid meſſuage, three hundred acres of 
2 land, forty acres of meadow, and a hundred acres of! bo 
cia he having | his heirs, and by the fame deed did grant to him 
right did put his the defendant and his heirs, y 3 
cattle in to take all ways, commons, and emoluments whatſoever: to 8 
common there, and premiſes belonging, or therewithal uſed, occupied, ot 
and that there 5 | or taken as part, parcel, or member thereof ; vuirtiute cujus 
Fes — . ſeiſed of the premiſes ; and that the fame 
be Mlacaf were leaked and demiſed for years by the faid Lord Paget, and all 
and ion, thoſe whoſe eſtate he had 4 tempore cujus contrarii mempria homi« 
aſofficient ſtate» n nen exiſtit; and that the tenants or occupiers thereof d — 
8 ae . e cujus, c. uſed to have common in Darpmore Meadow, 
| although i nable cattle levant et couchan 
4 of CE ad or — ttle lev t et couchant upon 
80 6 * ou to \the the premiſes, and uſed to put in their cattle into the ſaid places in 
4 e Which, Kc. virtute cujus the defendant having right did put in his 
5 | 1 ſaid cattle into the faid places, to take common there; and averted, 
ie | bor ern that there was commob ſuſbelent both for the plaina® and ht 
i N 2. Vent. 29. To this plea the plaintiff demurred. of ras 
4 21. Mod, 53. 72. 12. Mod. 25. 35. 97. 121. 316. 376. 52. 


i t. Wil. 45. 
Dig. ® P (K. 24.) 4. * PEMBERTON, 


— - 
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» Pruszxrox, Serjeant, for the plaintiff ſaid, That it was Bisez 
no good plea, but rather a defign to introduce a new way of com- * 
mon. The reaſons offered why the plea was not good, were. , 


Fist, That the defendant could not preſcribe becauſe of the Cro. Car. 419. - 
unity of poſſeſſion, for the Lord Paget had the premiſes in and to 
which, &c. and therefore he hath preſcribed by a collateral matter, See the caſe of 
viz. by alledging that the land was uſually let to tenants for years, Claske v. King, 
but doth not ſay whether they were tenants by copy of court roll 3 TnL Rags 
or not, neither doth he _ out any title in them. In ſome 
caſes where a man is not privy to the title, he may ay grocrally 
that the owners and occupiers uſed to do ſuch a thing, &c. and this See Rider v. 
way of pleading may be good; but here the defendant claiming Smith, 3 Term 
under them ought to ſet forth their title, or elſe he can have no Rep. 766. 
right to the common. | wp 

SECONDLY, By this plea he intended that the Lord Paget had 
made a new grant of this common; for he ſets forth, "That he 
ted the premiſes, and all commons uſed with the ſame, and fo 
would intitle himſelf to a right of common in thoſe two places, as 
if common had been expreſsly granted to him there; which if it 
ſhould, it is but argumentative, and no direct atirmance of 4 
grant upon which the plaintiff might have replied © nn conceſſit,” 
| 296% Ds oh upon it, 

Tump, He ought to have ſet forth, That the tenants law. 
fully enjoyed the common there; but he lays only an «ſage to have 
common, which may be tortrouws. © . 

. FovRTHLY, He doth not fay, That there is ſufficient common 2. Term Rep. 
for all the commoners, but only for the plaintiff and himſelf ;-it is 39% 

true, the owner of the ſoil may feed with his tenant” who hath a 

right of common, but he cannot derogate from the firſt, b 

ſtraitening the common by a ſecond grant, and ſo leave not ſu +. 
ficient for the tenant. | * JETS ED. 
:»FieTHLY,- This plea amounts to the general iſſue, and the cro, Car. 1593 
plaintiff hath ſpecially affigned that for a cauſe of demurrer; for - 

be faith, That the defendant, without any title, put in his cattle, 

by which the plaintiff had not ſufficient common; and the defen- 

dant pleads he put in his cattle rightfully, and the plaintiff had 

common enough; which, if it ſignify any thing, muſt amount to 
R 


gut by: Wrs rox, Serjeant, on the other fide, the laſt ob- * 4 276 ] 
jection was endeavoured to be anſwered F1iRsT, Becauſe if that hold, 

yet, if the plea be never ſo good in ſubſtance, the plaintiff would 

have judgment. It was agreed, that this plea doth amount to a 

general iſſue, and no more, but that every plea that doth ſo is not 

therefore bad; for if it otherwiſe contain reaſonable matter af law, 

which is put upon the Court for their judgment, rather than re- 

ferred to the jury, there is no cauſe of demurrer; for it is the ſame. 

thing to have the doubt or queſtion in law before the Judges in 

"7 07 Þ 1-5 fn) pleading, - 
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nnen þ » as to have it before them upon a ſpecial verdict. In | 
. ear Book 2. Rich. 2. pl. 18. a retainer was pleaded ſpeci 175 
nan adminiſtrator, which is no more than plinꝭ aduinifrevie, yet 
Tl - nodemurrer; but the Book faith, that the Court ought to be moved 
12. Nod. 53.72. SECONDLY, The plea is good as to the mattet of it; for the 
2 defendant claims the ſame common by his grant, which had been 
uſed time immemorial, and alledges it to be of all common uſed 
with the premiſes, and this was 2 common fo uſed. In treſpaſs 
(a) the defendant juſtified that Godfrey was ſeiſed in fee of a houſe, 
and of twenty acres of land, and that he and all thoſe, &c. had 
common in the WHERE, &c. to the ſaid meſſuage belonging; 
and that he made a feoffment to Bradfbaw of the ſame, ks hk 
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And TrizDLy, Though it hath been objected, that this plea 
is not formally pleaded, becauſe it ought to haue been direct in 
alledging a grant, whereas it was only argumentative, and 
brought in by a fide wind; he faid, That, as bad as it was, it was 
drawn by that ſerjeant who argued againſt him, and who did 
well know that the averment of ſufficiency of common was 

Tax Court pre all of opinion, That though the plea did 
„ (in, vet for tug enafent along the phitgl 

* [ 277 ] had no cauſe of demurrer ; for the defendant may well diſcloſe 
2. Vent, 295. the matter of law in pleading, which is a much cheaper wa than 
Comyns, 330. to have a fpecial verdict, and that this is on the fame —— of 
La. Ray. 125. giving of colour ; but if the matter by which the defendant juſ- 
253. 868. Bene ee e or the trial of a jury, then 

| the defendant ought to plead the general iſſue. * 1 5 
And as to the matter of the plea, THe Chir Jusricz and 
WynDHAM, Juſtice, held it to be good; for the common which 
was pleaded was a common by grant, and not argumentatively 
pleaded ; for if t | hed headed os andre grant of com- 
mon in thoſe two places, and the plaintiff had demanded cyer of 
the deed, it would have appeared that there was no ſuch deed, 
and this had been a good cauſe of demurrer. If this plea ſhould 
not be good, it would be very miſchievous to the defendant ; for 
© there being a perpetual unity as to the freehold, there can be no 
- pteſcrip to the common; but there being a conſtant enjoy- 
2. Vern. 2 30. ment thereof by the tenants, and fo a perpetual uſage and a grant 
made referring to that uſage, it is well enough: and ſince, whilſt 
e lands were in poſſeffion of the lord, the commoners could not 


» a leaſe thereof to the defendant, with all profits and commodities 

7 thereunto belonging, © vel occupat. vel uſitat.” cum predifle m 

'H ſuag io; it was adjudged, that though the common was gone and 

3 Nr 

3} thoſe words were a t of a new common for the time 

25 | in the leaſe, that it was qua a common in the hands 
; 
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complain of a ſurcharge ; why ſhould they, if he t the Brnen 
* the being in ao Ee. * eb of the Ao agaiy# 
grant of © tot et talia libertates et privilegia quot et qualia” the 
abbot lately had, was held good by ſuch general words (a) : here 
Lord Paget to the defendant that which the leſſees had 
before, viæ. that common which the tenants had time out of mind; 
and it cannot be conceived but that the tenants had a rigat ; for 
25 a tort cannot be preſumed to be from time immemorial, ſo nei- 
ther ſhall it be intended that the lord gave only a licence, and 
permitted his tenants to enjoy this common. 
But Arkixs, e. was of opinion, that the plea was not 
He faid, he knew not by what name to call this common; 
it was no more than a permiſſion from the lord, that the 
tenants might put their cattle into his freehold, or a connivance 
at ham, tor \Þ GON. 5 290 3 RAE OTE 20.2 BOY AR II 
ing can paſs but the ſurplus; for the lord cannot derogate from 
his er grant, and the new grantee ſhall not put in an equal 
proportion with him who hath the preſcription; for if he may, 
then ſuch preſcription would be quite deſtroyed by ſuch puiſne 
grant; for as the lord might grant to * one, ſo he might to twenty, # ( 278 } 
and then there would not be ſufficient common left for him who J 
preſcribes to the right: ſo he conceived that the defendant had 
no right of common, or if he had any, it would not be till 
after the right of the plaintiff was ſerved ; and he ſaid, that uſage 
ſhall not intend a right, but it may be an evidence of it upon a 
trial. But if there had been an uſage, it is now loſt by the unity 
of the poſſeſſion, and ſhall not be reviyed by the new grant, like 
the cafe of Maſſam v. Hunter; there was a copyholder of a meſ- Yelv.-239. 
ſuage and two acres in fee, which the lord afterwards granted and Abr. Eq. 104. 
confirmed to him in fee cum pertinentiis ; it was adjudged, that * en. 127. 
though the tenant by uſage had a right to have common in the 39 * 
lord's waſte, yet by this new grant and confirmation that right | 
was gone (the copyhold being thereby extinguiſhed) ; for the See the caſe of 
common being by uſage and now loſt, theſe words © cum perti- _— 1 — 
« nentiis“ in the new grant will not revive it. — 
But, notwithſtanding, JUDGMENT, by the opinion of the other 
three Juſtices, was given for the defendant. | | 


(a) 9. Co. 23. Abbot de Strada Marcella's Caſe. 


Week's Caſe. | Caſe. 159. 

A PROHIBITION was prayed to the eccleſiaſtical court at if the ſpiritual 
Briftol. court call a man 

to take an oath 


The ſuggeſtion That he was excommunicated for refuſing to tendiigtoaccuſe 
anſwer — — 2 matter by which he might accuſe himlelf, — Ml 
viz. to be a witneſs againſt another, that he himſelf was preſent N 

Id, Ray. 701. Ante, 218. 1. Sid. 238. ++ Com. Dig, 507. J. Bl. Comp 101. 
- & - ſuch 


* 
* 
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Warz's ſuch a day, and ſaw the other at a conventicle; which if he con- 
Carte felled, they would have recorded his confeſſion of being preſent 
| at a meeting, and fo have proceeded againſt him. . 
Tux Cour granted a prohibition, but ordered him to appear 
in the eccleſiaſtical court, to be examined as to the other perſons 

being there (a). | | 
(a) By 13. Car. 2. c. 12. it is enat- © whereby he may be compelled to con- 
ed, That it ſhall not be lawful for a © feſs, accuſe, or purge himiclf, of any 
« biſhop or ec:1: fiaftical judge to tender criminal matter or thing, whereby he 
* or adminiſter to'avy perſon whatſo- © may be hable to any cenſure er pu- 
S [ 279 ] * ever THE OATH uſually called the ** niſhment. . 

Ma © cath «x officio, or any other oath ; 

Caſe 1 * Anonymous. | 
A bond givent®. A MAN wins a hundred pounds cf another at play, The winner 
— rg A owed Sharp one hundred pounds, who demanded his debt. 


gaming debt, is The winner brought him to the other of whom he won the money 
not void dy the at play, who acknowledged the del, and gave Sharp a bond for 
Karure 16. Car. the payment of the hundred pounds; who not being privy to the 
hed . if matter, or knowing that it was won at play, accepted the faid 
See WS 2 . 1 
not privy that bond, and for default of payment puts it in ſuit. The obligor 
the maney was pleads the ſtatute of Gaming. The plaintiff in his replication 
won at play. diſelc ies the matter aforeſaid, and ſays, that he had a juſt debt 
Ante, 54+ due andowing to him from the winner, and that he was not privy 


2.Vern.50.291, to the money's being won at play, &c. and that he accepted of the 


Comyns, 4. faid bond as a ſecurity for his debt: and the defendant demurred. 
wed _ 3. And THE Court were all of opinion, that this caſe was not 
$:.97. 253, within the ſtatute, the plaintiff not knowing of the play; and 
Stra. 1043. though it be pleaded that the bond was taken pre ſecuritate, and 
|. 2075: 1155- not for ati faction of a juit debt, it was held well enough, like 
, 160% the caſe of Warns v. Eilis, Yelv. 47. Warns owed Alder a hun- 


Cog. "> dred pounds upon an ufurious contract, and Alder owed the plain» 
5- Mod. 276. tiff Ellis a hundred pounds, for which they were both bound; 
2. Burr. 177. and in an action of debt brought upon this bond, Narns pleads 
2 D's. the ſtatute of Uſury between him and Aider; and Ellis replied as 
8. Com. Dig. the plaintiff here; and upon a demurrer it was adjudged for the 
70. plaintiff by three Judges, becauſe the plaintiff had à real debt 
2. renn Rep. owing him, and was not privy to the uſury (4): and upon this 
339 caſe the Court relied, and ſaid, the reaſon of it governed this 


caſe at the bar. 


Whereupon judgment was given for the plaintiff (5). 


( Bur fee Lowe v. Waller, Dougl. 
736. that both the rontra# and the 

ity are void. 

(5) By o. A. c. 14. All netes, 
« bills, d, judgments, mortgages, 
* or other ſcarities or conveyances 
„% whatſoever, given, granted, drawp,'or 


entered into, or executed by any perſon | 


« or perſans whatſoever, where the whole 
© or any part of the confiderationof ſuch 
at conveyances or ſecurities ſhall be for 
« any money or other valuable thing 
% whatſoever won by gaming, or by 
« beryng on thoſe who do, play, or for 


© the ze-imburbng or repaying any 24 


4% ney knowingly lent or advanced for 
« ſech gaming, &c. ſhall be utterly void, 
« fruſtrate, and of none effect. 
And it ſtems to be now fertled, that 
all ſecaricics given for money won at play 
are abſolutely void, ven in the bands of 
third perſons, though they! paid a va- 
lyable confederation for them, and had 
no notice of their having been given for 
money won at play. -Sce Colburn v. 
Stockdale, 8. Mod, 57. 3 Buujean 9. 
Walmſley, 2. Stra. 1249. 3 Robinſon v. 
Bland, 2. Burr. 1077. ; Bron u. Berk- 
ley, Cowp. 231.3 Lowe . Waller, 
Dovgl. 243 · . 
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Tiflard againft Warcup- Ciel x61. 


PETA Tus ASSUMPSIT rox s EVEN HUNDRED AND on ah for 
FIFTY POUNDS laid out by the plaintiff for the uſe of the de- money lad out 


fendant : upon nor aſſumpſit pleaded, there was a trial at the on, ron 


bar. 5 was to de paid 
The evidence was, That the defendant and another, now — 0 — 
ceaſed, farmed the exciſe; that the was laid out by the be. 


intiff on the behalf of the defendant his partner; and that 
rr . 
he received. : : 1. Com. Dig. 

Tax wHoLE Coux r were of opinion, that this action would 
not the, | a . * a6] 


FixsT, Two partners being concerned, the action cannot be One partner 
brought againſt one alone (a): he ought in this caſe to have ſet cannot be ſued 
out the death of the other (): but it judgment be had againſt 0 for a mat. 
one, the goods in partnerſhip may be taken in execution (c). — 

SECONDLY, The promiſe here was not to pay the money ab- 
ſolutely, but ſub modo; fo that the evidence did not maintain the 
action (d).— And the plaintiff was nonſuited. : 


(a) Salk, 440. Carth. 63. Lutw. Carth. 217. 12. Mod. 446. Ld. Ray. 
696- 1. Com. Dig. 22. Stra. 473- 871. 3. Peer, Wms. 23. Cowp. 449. 
oY | Dougl. 6 


503. 553+ 650. 
(5) See 8. & 9. Hill. 3. c. 10. (4) Cro. Eliz. 239. Hob. 180 
(c) See 1. Show, 173. Salk. 392. 1. Roll. Rep. 233. 


Nichols againſt Ramſel. 145 - Cale 162, | 


RESPASS done 24 Martii 26. Car. 2. uſque 26 Auguſti 28. By a releaſe of 
Car, 2. diverſis diebus et vicibus, &c.— The defendant all demands till 
ed, that on the 24th day of April, in the 26th year of King Charles Fas roo! 
the Second, he paid the plaintiff ſixpence, which he received in n tag 
full ſatisfaction of all treſpaſſes z/que ad the faid 24th day of April, | 
ABSQUE HOC that he was guilty ad aliguod aliud tempus præter 2 4 
— —— 24 Aprilis, anno 26. Car. 2. aut aliquo tempore poſtea, pam. 337 on 


ut leaveth out the 24th day of April. La, Ray. 8g. 


And for that reaſon the plaintiff demurred, Becauſe the defen- Cad. 19. 
dant had not anſwered. that day; for the word u/que excludes it. 4. Com. Dig. 
So where debt was brought upon a bond dated 9. Julii, the de- 385. 


diem dati ejuſdem ſcripti, the bond was not diſcharged, becauſe ,_ 
25 — on "which it was made. — 
But Ws Tx, Serjeant, contra, Though generally in plead- gowns Cat 


ing the word uſque is excluſive ; yet in the caſe of contracts, be- in Chan, 258. 
cauſe of the intent of the parties, it is incluſive ; and therefore 2- Conft's Bott, 
in one NichoPs Caſe, 20. Car. 2. in the king's bench, Roll, 21. 395 Pl. 367. 
(the Term was not named) a leaſe was made HABENDUM. from 
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neren Lach- day uſque feſlam ſant?i Michaelis 1665, paying the rent re. 
i Sede H den rig the term; the rent (hall be paid ©; 
Nr. Micbaelmas-day 1665, and fo the day ſhall not be excluded. 80 
where a man preſcribes to put cattle from and immediately after 
Lady day, where they are to ſtay till Michaelmas-day ; the putting 
them in on Lady-day and driving them away on Mic haelmas. diy 
is not juſtifiable in ſttictneſs, yet it hath been allowed 
* So in a deviſe the queſtion was, Whether the teſtator was of 
+ 7 e Do mum was, that he was born the firſt day 
January in the afternoon of that day, and died in the morni 
on che laſt day of December : and it was held by all the Judges 
chat he was of full age ; for there ſhall be no fraction of a day, 


Nox rn, Chief Fuftice, ſaid, that primã facie this is to be in- 
| tended good; for a day is but punttum temporis, and fo of no great 


But THE OTHER THREE JUSTICES were of opinion, that the 
G nk 4 yum and that the plaintiff ſhould not be 
put that there was a treſpaſs done on the 24th of April; 
and faid, that in a releaſe of all demands till the 26th of April, x 
bond dated that day is not releaſed. Wherefore judgment was 


Trevil againft Ingram. 


t pleaded, that the plaintiff releaſed 
oy — deg mae 3 &c.“ but this — Ar 
| time . there was an in it 

2 her The pla K dem | exception 

| _ * _ GroRGE STRODE, Serjeant, argued, that this action was nat 
S. C. 3. Keb. di by that releaſe, and cited Hoe's Caſe, 5. Co. 70. where 
785. 329. it was that a duty uncertain at firſt, which, upon a condition 
1. Roll. Abr. precedent, was to be made certain afterwards, was but a poſſibility 


Ke ws, Which could not be releaſed ; that the duty in this caſe was un- 


5 S4 1. the death of J. S. A covenant to repair, and a releaſe pleaded 
2. Lev. 216. to it within 


og demand at the time of the releaſe, al it was of all demands, 
_ Med. By. yet that covenant was not thereby releafed (a). So here neither 


165. 43. 12. Mod, 204. 256. 401. 455-651. 1. Peer. Wms. 239. 728. Ld. Ray. 235 515. 

522. 664. 786. 1242 1306. 5. Com. Dig, 4i:t. 4. Bac. Abr. 283. 285. 290. 

0 Hancock 2. Field, Cro. Jac. 170, been a bar, . Co. 91, a. Note to the 
. "and 2. Rolls Abr. 404. ; but it is ſaid Four EpxT1i0n.—Sce alſo Co. Lit. 
vy the Court, that if be had releaſed all 265, 292, Cro. Jac, 623. 
covenants in ſuch an indenture, that had  - Ap" 
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to releaſe the heriots. 
And of that opinion was THE WHOLE CovurT : whereupon 
judgment was given for the plaintiff. 


* Nok rx, ö 


Juſtice. Tt is the opinion of Littleton (a) # 
demands” doth releaſe a rent : and of that opi- 

argument of the caſe of Hen 
reſolved there, that a releaſe of all de- 
rent reſerved upon a leaſe for 
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HILARY TERM, 


The Twenty-Ninth and Thirtieth of 
Charles the Second, 


I N 


The Common Pleas. 


Sir Francis North, Knt. Chief Juſtice. 
Sir Hugh Wyndham, Kt. 
Sir Robert Atkins, Kut. Tuſtices. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


— — 


| *[ 283] 
 * Shambrok againſt Fettiplace. Caſe 164. 


ROHIBITION.— The queſtion was, Whether apreſcription Preſcription to 
P wr to an aifle in a church which he and — &c. have an aiſle ina 

; to repair, as belonging to a manor, where he had no runs becauſe 
dwelling-houſe, but only land ? | — 5 
| Gronce Cxokk, Serjeant, argued that it was good, and cited Prohibition. 

the caſe of Boothby v. Bayly, where ſuch a preſcription as this Hob. 69. 
was held to be a good ground for a prohibition. Fide Moor Rep. g. luft. 439. 
878. contra. | | . | 1 241» 
Tus Coun x inclined, that it was not good; but ordered che 8. f. 338. 

prohibition to go, and the defendant to plead, that it might come 14. ” 4X 
Judicially before them to be argued. | 
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HILARY TERM, 


The Twenry-Nimb and Thirtieth of 
Charles the Soon, 


I N 
The Exchequer Chamber. 


Eino's Baxcn. Con uon PAS. 
Sir Rich. Rainsford, Kur. Chief Juſtice. Sir Francis North, Kut. Chief Julio. 
dir Tho. Twiſden, A. | Sir Hugh Wyndham, Kur. 
Sir William Wylde, pee Sir Robert Atkins, Kar. pe 
dir Thomas Jones, Kur. 
| | ExcaeqQueR. 
Sir William Montague, Ant. Chief Baron. 

Sir Edward Turner, Kut. 

Sir Edward Tharland, ur. Barons 

Sir Francis Bramiton, K. 


Daſhwood againſt Cooper and Others. Caſe 165. 


RROR or a JUDGMENT IN TRESPASS, wherein Cooper and In a negative © 
_ brought an action of treſpaſs againſt Da/bwood for plea, vis. that 
into oa brewhouſe and keeping of 7 — — 
ava —THE rare lea t; 
rags — an offence the ſtature of 12, * 2 
23. by which it is enacted, © — gn. 
« þ obibited (ex t in „ Londen) ſhall be bernd by two or e 28 ] 
more of the next j juflices. of of peace; and in caſe of their neglect * 4 
« or refuſal b the ſpace of fourteen days after complaint made, * Mom: 198. 
then the ſu oners of the exciſe are to determine the 13. 1, 368. 
« fame, from whom no appeal doth lie to the juſtices of the peace 12. Med. 130« 
« at their next ſeſſions ; which commiſſioners of exciſe, juſtices 240.. 494- 
« of the and ſub-commiſſioners, amongſt other thi 1. Barnes, 333 · 
2 by the ſaid act to iſſue out warrants under their hands, 7 00 
. and fo juſtified the entry mkry 


Warrant 


Hilary Term, 29. & 30. Car. 2. In C. 8. 


Dar οõ, warrant from the ſub-commiſſioners ; three juſtices having refuſed 
againſ to hear and determine this offence. To this plea the plaintiff 


Dorn demurred, and had judgment in the court of king's bench; and 
e Oranat. = oe inquiry of ages was executed, — > hundred * 
fifty pounds damages given. | 


It was alledged, that the defendant could not move to ſet aſide 
the judgment in that Term it was given, becauſe the writ of in. 
quiry was executed the laſt day of the Term, and the Court did 
immediately riſe ; and that he could not move the next Term, be- 
cauſe the judgment was given the Term before the writ of error 


Tux Arrox zg] GENERAL therefore faid, that this was a 
hard caſe, and defired a note of the exceptions to the plea, which 
he would endeavour to maintain; which Mr. PoLIEXTEN gave 
him, and then he deſired time to anſwer them. 7 

The exception to the plea upon which the judgment was given 
was this, viz. The act giveth no power to the ſub-commiſſioners 
to kev and devine offences, and fo to iſſue out warrants. . 

for the forſeitures, but where the juſtices or any two of them re- 
fuſe : and though it was faid by the defendant that three refuſed, 
yet it was not faid that two di | 

There is a difference between the allegation of a thing in 
te Nee if I affirm that 4. E C 

| did ſuch a thing, that affirmation goes to all of them, but nega- 

. Com. Dig. tively it will not hold; for if I ſay A. B. & did not ſuch a thing, 
71. there I muſt add, nec eorum aliguis. So if an action be brou 

| againſt ſeveral men, and a nolle proſequi is entered as to one, 

and a writ of inquiry awarded againſt the reſt, which recites, 

that the plaintiff did by bill implead-(naming thoſe only againſt 

whom the inquiry was awarded, and leaves out him who got the 

nolle proſequt), this is a variance, for it ſhould have been brought 

[285 | againſt them all. It is true, where a3 t is recited, it is 

a enough to mention thoſe onl inſt whom it is had, but the de- 

Claration muſt be zgainft alf: in a writ of error if one is dead 

de muſt be named. het b way 74 | 
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HILARY I E R M, 
The Twenty Ninth and Thirtieth of 
Charles the Second, 

1 


The Common Pleas. 


Sir Francis North, Kut. Chief Juſtice. 

Sir Hugh Wyndham, Kut. | 

Sir Robert Atkins, Kit. Juſtices. 

Sir William Ellis, Kut. 

Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Nut. Solicitor General. 


wt 
Wells againſt Wright. ' Cale 166. 


Der UPON BOND conditioned, 2 the obligee ſhall A. 2. 2 
twenty pounds in manner owing, that 
4 rg an nds upon four ſeveral days therein — — 
named, but if default ſhall be made in any of the payments, then vis. five pounds 
the ſaid obligation ſhall be void, or otherwiſe to ſtand in full force on four ſeveral 
and virtue. | 
833 | 
The defendant pleads, that tali die, c. non folvit five pounds in dealt of | 
le.; and upon this the plaintiff demurred. | menu — — 


BARREL, Serjeant, The firſt part of the condition is gond, k. 


which is to pay the money, and the other is ſurpluſage, void, and 
inſenſible. But if it be not void, it may be good by tranſpoſing ag vm 
thus, viz, If he do pay, then the obligation ſhall be.voidg if 2. Swnd. 7g, 
default ſhall be made in payment, then it ſhall be ; for au- Abr. Eq. 84. 
thority in the point, the caſe of Vernon v. Alſop (a) was cited, where *; Vern. 433+ 
the condition was, that if the obligee pay two ſhillings per week * Ne 
until the ſum of ſeven pounds ten ſhillings be paid (viz. on every 187. 215. 233. 
Saturday), and if he fail in payment at any one day that the bond 242. 251. z 
hall be void; and upon the like plea and demurrer as here, it 450. 509. 
182, 237. 267. 309. 313. 522. 10. Mod. 47. 134. 154+ 223. 450. 12. Mod, 193. 418, Stra. 24% - 
(«) 1. Lev, 77, Raym, 68. 2. Sid. 105. 1. Keb. 386. 415.451 
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Wirts was adjudged that the obligation was ſingle, and the condition 
repugaans  * | 

_ Taz Cour were all of opinion, that judgment ſhould he 
given for the plaintiff; and THE CHIET JUSTICE ſaid, that he 
doubted whether the caſe of 39. Hen. 6. pl. 10. is law. 


Wilcnr. 


[ 286 ] 
Caſe 167. ® Brittam againſt Charnock. 


On a deviſe : 8 
e EBT vpoN BOND * the defendant as heir: upon 


er, rien per diſcent” pleaded, the jury found a ſpecial ver- 
—— — dict, in which the 255 was thus The Aber was ſeiſed of 3 
the death of the meſſuage and three acres of land in fee, and deviſed the ſame to 


teftator, pro- his eldeſt ſon (the defendant) and his heirs within four years 


on "os ir after his deceaſe, PROVIDED the ſon pay twenty pounds to the 
TEE OED executrix towards the payment of the teſtator's debts : and then he 
towards the deviſes his other lands to be fold for payment of debts, &c. 


payment of the The father: dies. The ſon pays the twenty pounds, / 


the ſon takes the The queſtion was, If this meſſuage, &c. was aſſets in the hands 
eſtate by par- of the defendant ? 


chaſe, and not | 

by dis, al- It was faid, that it was not aſſets, becauſe the heir ſhall not 
though the teſ- take by deſcent, but by purchaſe; for the word © paying” is no 
exror devifed b. condition; if it ſhould, the heir is to enter for the breach, and tha 
fold for the pay. is the defendant himſelf ; and for that reaſon it ſhall be a limits- 


ment of debts. tion. It is true, where there is no alteration of the eſtate, the 


$. c. 1. Freem. heir muſt take by deſcent; but in this caſe there is an alteration 


248. of the eſtate from what is directed by the law, viz. the manner 
Ante, 50. 207. how he ſhall come by the eſtate, for no fee paſſeth to him during 


Dp, 24. 371. the four years. 


Stiles, 143. 


Oro. Eliz. 431. But this was denied by PEMBERTON, Serjeant; for he faid, if 


033+ 919: FS... deviſe be of land to one and his heirs within four years, it is a pre- 
hw, 9 ſent deviſe, and if ſuch be made to the heir it is a deſcent in the 
Abr. Eq. 206. mean time, and thoſe words © within four years” are void; fo 
275. that the queſtion will be, Whether the word “ paying” will make 
1. Lern. 338. the heir a purchaſor? and he held it would not: he agreed, that 
2 Ven. 429- jt was uſual to make that a word of /imitatian, and not a condition, 
OD when the deviſe. is to the heir; and therefore in a deviſe to the 
"222. heir at law in fee he ſhall take by deſcent, Styles Rep. 148. But 
2. Barnes, 136. if this be neither a condition nor a limitation, it is a charge upon 
3. Mod. 23. the land, and ſuch a charge as the heir cannot avoid in equity. 


425. Nox rn, Chief Juſtice, and Arkixs, Juſtice. Where the 
27. Mod. 61. heir takes by a will with @ charge, as in this caſe, he doth not 


38: 72, f. take by deſcent, but by purchaſe; and therefore this is no afſets (6) 


491. 66 1270. Ld. Ray. 829. 1. Com Dig. « Aſſets (B.). 3 Com. Dig. «© Deviſe (X 10.) 
Salk. . 1. Bl. Rep. 22. 2. Bl. Com. 422. 3. Peer, Wms. 341. 1. Brown's Caf. in Chat, 
136. Powel on Deviſes, 434- | 


| (a) But ſee the caſe of Claud v. Smith the caſe of Fmmerſon v. Inchbrid, it 
WP in Mr. Roſe's edition of Comyns Rep. Mr. Bailey's edition of Lord Ray, 725. 


Moor 


page 72. and the caſes there cited; and 


— 
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Moor againſt Pit. Caſe 168. 


PECIAL veERDICT IN EJECTMENT.— The caſe was this: A The ſurrender of 


copyholder for life; the remainder for life. He in remainder for | — 5 


life ſurrenders the copyhold to the lord pro tempore (who was à ;, 4 ese 
4/ciſer only of the manor), ut inde ſaciat voluntatem ſuam. The cds. — 
dſeſor grants it to a ſtranger for life. The diſſeiſee enters. The 4 faciar volun- 


tat , is 
franger dies. — — I 


The queſtion was, Whether the diſſeiſor, or he in the remain- not extinguiſh 
kr for life, who made the ſurrender, had the better title? So that d cbt: 
the point was, Whether this ſurrender by a copyholder in remain- to the A 
der into the hands of the difeifer be good, and ſhall fo extin- ftranger, though 
eviſh the right to the m_ that it ſhall not be revived by the 2 diſſeiſor, and 
entry of the diſſciſee into the ſaid manor ? — 


It was ſaid, that in ſome caſes a ſurrender into the hands of a Vo. 
diſeiſor was good; that is, when the ſurrender is made to him to 8. C. 2. Jones, 
the uſe of another and his heirs, and he admits him, there the 153. 
perſon admitted claims not under the lord, but under the copy - 5- C 1. Vent. 
bolder who made the ſurrender ; for nothing paſſes to the lord, 35% fin. 
ht only to ſerve de limitation of the uſe, 1 Roll. Abr. 503. . C. 4. Ses. 
But in this caſe the grantee muſt claim from the lord himſelf, and 1533. 
not from the copyhalder, becauſe he had but an eſtate for his 5. C. 1. Freem. 
own life, with which he wholly departed when he made the ſur- 215. 


Ante, 32. 


render to the uſe of the diſſeiſor himlelf. 1 


Marxakp, Serjeant, in Trinity Term following, argued on # Co. 24- 
the other fide. Z copyhold. 7 ot Abre 
—FissT, Proper. SECONDLY, Formal and ceremonious, If a Moor, — 
ſurrender be to the lord to the uſe of another, this is no proper 2. Leon. 45. 
ſurrender ; for no eſtate paſſes to the lord, he being Gly the in- Owen, 27. 
frument to convey it to the ſurrenderee, and this is but nominal, C. 
But here the ſurrender was to the uſe of the lord himſelf, which Gub. Ed. Rep. 
1s a proper ſurrender, and in ſuch caſe it is neceſſary that the lord 8. 14. 28. g6. 
have a reverſion ; for one eſtate is to be turned into the other, and 121. 235. 
there muſt be a continuing of eſtates. But dominus pro t * 2 
who is @ diſſeiſor hath nag Dy eſtate : EXECUTOR de fo tort thall . Con. be. 
ſue, but he cannot retain (a). If therefore he is not capable to « Copybola® 
take a ſurrender to himſelf, unleſs he has ſuch an eſtate, then (C. 4.) 
here is no diſſeiſin of the copyhold, it is only of the manor 3 C880 
and then no greater intereſt paſſes to the diſſeiſor than to a 
ſtranger, whilſt the true lord had been in poſſeſſion; for ſo he is 
quead this copyhold if he was not diſſeiſed of it; for if the copy 
holder had the poſſeſſion, there could be then no diſſeiſin; if he 
was out of poſleffion, then he had nothing but a right, and that 
cannot be ſurrendered, for it muſt be an eſtate; as if a leſ- 
ſee for years keep poſſeſſion, it is the poſſeſſion of the lord; aud 
the law is the fame in caſe of a copyhold (6). The true Piggot and Lord 
owner makes a feoffment in fee; if leſſee for years continue *ibury"sCafe, 
in poſſeſſion, no freehold paſſes. If tenant at will of parcel ofß . 
(«) See ante, page 51, poſt. 293. | i 
(5) See Betteſworth's Caſe, 2. Co. 31. 8. C. Moor, 2 50. 
.U 2 the 


{ 


* 
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Meon the manor be in poſſeſſion, that prevents a diſſeiſin of the ſrechold: 
| _ much more in caſe of a copybold. Leſſee for years, the remain- 
der to B. for life, the remainder to C. in fee; by deed makes x 
feoffment to B. and-livery, &c. it is a void conveyance, becauſe 
the poſſeſſion of leſſee for years is the on of him in the re. 
mainder for life, and as long as the leſſee for years is in the pol. 
ſeſſion, the owner of the inheritance cannot be out, Lit. Js 
cap. Attornment. 


NorTa, Chief Juſtice, and WIN DẽnHAM, Fuftice, inclined 
that the ſurrender was not good; for it was a material diſtinction 
where the ſurrender was made to the uſe of a ſtranger, and where 
it terminates in the lord ; that a ſurrender made by a copyholder 
for life could not transfer, but extinguiſh his right ; for he could 
not give a greater eſtate than he had; that there muſt be a rever- 

ſion in the lord to make a ſurrender to him to be good; and that 
if a copyholder keep in poſſeſſion, there could be no diſſeiſin. 


But ATKINs, Fuftice, contra. That this ſurrender muſt have 
operation to extinguiſh his right; for though a copyholder for life 
cannot ſurrender for longer time than his own life; yet if a ſur- 
render be made of ſuch a copyhold to an uſe it is good, and 
works by way of extinguiſhment of his right, though the uſe be 
void ; and if a copyholder of inheritance ſurrender to a diſſeiſor, 
ut faciat veluntatem, who regrants, to the ſaid copyholder, an eſtate 

| in tail according to the furrender, this ſhall bind the diſſeiſee, 
[289 JI. Rell. Abr. 503. pl. 3.—Tamen quere. * The copyholder in 
this caſe might have ſold his eſtate to the difſeifor, and it had been 
good; and though the acts of a diſſeiſor ſhall not prejudice the 
iſſeiſee, yet he could ſee no reaſon why the copyholder, who had 

parted with his eſtate, ſhould have it again (a). 


() The court of common pleas was Skin. 28. A writ of error was brought 
of opinion, that it was a void ſurrender, in the king's bench, 1. Vent. 359-; 
and the copyhold not extinguiſhed, and in Hilary Term the 33. & .. 
$ C. 1. Show, 153, and therefore Car. 2. the judgment was unanimouſly 
gave judgment for the plaiutiff. 8. C. affirmed, S. C. T. Jones, 154. 


Caſe 169. Taylor, on the Demiſe of Smith, againſt Biddall. 


If a deviſe be QPECIAL VERDICT IN EJECTMENT,—The caſe was thus: 
made to 4. the Richard Ben was ſeiſed in fee of the lands in queſtion, and 


* — had a ſiſter named Elizabeth, formerly married to one Smith, by 


« {9 long time and until her ſon B. attain the age of twenty-one years z and after he ſhall hare 
& attained the faid age, then to B. in fee ; and if he die before his age of twenty-one year, 
< then to the heirs of the body of C. the father of B. and their heirs for ever 1 A. takes an eſtate for 
years, and the remainder in fee is immediately veſted in B.; and if he die before he attains twenty- 
one y=2rs, and in the life-time of C. an only fiſter ſhall take the eſtate, either as heir to her brother, 
or as heir of the body of her father.—S. C. 1. Eq. Abr. 188. 8. C. 2. Eq, Abr. 235. 5 C. 
1. Freem. 243. 1. Mod. 189. Abr. Eq. 188. Gilb. Eq. Rep. 36. 149. Prec. Chan. 15. 67. 
72. 96. 338. 421. 1. Vern. 326. 462. 2. Vern. 325. 388. 430. 561. 660. 723. 8. Mod. 254 
346. 381. 9. Mod. 4. 28. 93. 101. 10, Mod. 419. 422. 11. Mod. 207. 12. Mod. 44 5% 
278. 283. 594. 1. Leon. 101. Caſes Temp. Talb. 21. 41. 145. 1. Per. Wms. 54+ 142+ 29% 
511. 606. 2. Peer, Wms. 194. 331. 362. 390. 3. Peer. Wms. 258. 300. 304. Stra. 130. 133. 
427+ 953. 1175. Ld, Raym. 207. Caſes, Temp. Talb. 3. 1. Atk. 472. 3. Com. Dig. 32. 4*+ 
43- 2. Bl. Com. 173. 2+ Bac. Abr. 73. 1. Burr, 230. 1. Bl. Rep. 520, 1. H. Bl. Rep. 32. 
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whom ſhe had iſſue Augu/tine Smith, now leſſor of the plaintiff; 
ind ſhe afterwards married one Rebert Wharton, by whom ſhe 
had iſſue a ſon called Benjamin, and a daughter called Mary, the 
now defendant. — Richard Ben deviſcd theſe lands to Elizabeth his 
iter and heir, for fo long time and until her ſon Benjamin Whar- 
tm ſhould attain his age of twenty-one years; and after he 
hall have attained his faid age, then to the ſaid Benjamin and his 
heirs for ever; and if he die before his age of twenty-one years, 
then to the heirs of the body of Robert Wharton, and to their 
heirs for ever, as ſhould attain their reſpective ages of — 
one years. Richard the teſtator dies. Benjamin died before 
came to the age of twenty-one living Robert Wharton his 
father. Afterwards Robert N 

The queſtion was, Whether the leſſor of the plaintiff as Heir to 
Elizabeth, or Mary either as heir to her brother Benjamin, or as 
heir of the body of Robert, ſhould have this land? 


This caſe was argued by PEMBERTON, Serjeant, this Term, and 
by MAYNARD, Serjeant, in Eaſter Term following for the plain- 
tf; and they held that Auguſtine Smith, the leſſor of the plaintiff, 
ſhould have this land, becauſe no eſtate veſted in Benjamin M bar- 
tm, he dying before he had attained his age of twenty-one years, 
and the teſtator had declared, that his fler ſhould have it till 
that time, and then and not before he was to have it; ſo that if 
he never attained that age (as in this caſe he did not), the land 
ſhall deſcend to the heir of the teſtator ; that Elizabeth had only 
an eftate for and ſo having no freehold the contingent re- 
mainder 8 be ſupported; that Mary could not take by 
way of executory deviſe, becauſe Robert was living when his ſon 
Benjamin died within age; that therefore it is quaſ# a condition 
precedent, Grant's Caſe, cited in Lampet's Caſe (a). * There 
is a difference between Boraſton's Caſe (b) and this at the bar; for 
that was a deviſe to executors till Hugh ſhall attain his age of 
twenty-one years, and the meſne profits in the mean time to be 
applied by them for payment of the teſtator's debts ; and becauſe 
he might have computed how long it would be before his debts 
could be paid, therefore it was adjudged, that after the death of 
Hugh within age, the executors thould continue in poſſeſſion till 
Hugh might have attained his full age had he lived, and fo a preſent 
deviſe to them. But here the deviſe is, generally, © till Benjamin 
Marton ſhall attain his age of twenty-one years,” ſo that nothing 
reſted in him until that time; and he dying before, then the eſtate 
ſhall deſcend to the general heir, who is the plaintiff. —SECoNDLY, 
Admitting this ſhould be taken as an executory deviſe, there muſt 
be ſome perſon capable to take when the contingency. happens, 
and there was no ſuch perſon in this caſe; for Robert was alive 


TayLon 


——.4 


*[ 290] 


when Benjamin died, and Mary could not then take as heir of his 


body, for nemo eff heres viventis; like the caſe of Pell v. Browns 


where Brown had iflue William and Thomas, and he deviſes land Cro, Jae. 390. 
to his youngeſt ſon Thomas and his heirs, and if he die (living Vaugh. 272. 


(a) 10. Co. 46. 8. C. 2. Roll. 172. S. C. Winch's Entries, 46. 
4, 405. 407. S. C. — (5) 3. Co. 19. 


Willian) 
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Tarton William) then to William and his heirs ; Thomas did die without 
bu iſſue, living William; and it was adjudged, that if thoſe words u i 
r * ving William” had been left out of the will, Thomas would 
have a fee tail, which he might have docked by a common reco- 
very; but by reaſon of thoſe words he had only a limited fee, he. 
cauſe the words, viz. © if he died without iſſue,“ are not inde. 
finite to create a tail, but are reſtrained to his dying without iſſue 
ce living Milliam,“ which is a limited fee; and his eſtate beine 
determined, Villiam then had a fee; but if he had died befor: 
the contingency happened, viz. in the life-time of Thomas, and 
then Themas had died without iſſue, the heirs of William would 
not have an eftate in fee, for the reaſons aforeſaid. If therefor: 
nothing veſted in Benjamin I barten, nor in Mary his ſiſter, then 
the Ind deſcends to Auguſtine Smith as heir at law to Elizabeth, 
a teſtator, and ſo the plaintiff hath a good 

t 
NzEwp1GATE, Serjeant, contra. Here is only an eſtate for 
years in the ſiſter of the teſtator, and an eſtate in fee preſent]; 
veſted in Benjamin Wharton; and he relied upon Beraſton's Caſe; 
where the father having iſſue Humfry and Henry, deviſed to bis 
executors till Hugh his grandſon, the ſon of Henry, ſhould be of 
age, and then to him in fee; it was there adjudged, that the exe- 


ſhall be of the age of twenty-four years, then to the fon in fee; 

and if he die before twenty-four years without iſſue, then to the 

3. n. wife for life, the remainder to A. &c. ; the teſtator died ; it wes 

udged, that the ſon had a fee ſimple preſently, for an eſtate tail 

he could not have till he was twenty-four years old; and after th: 

death of his father, there was no particular eſtate to ſupport that 

eſtate in the remainder till he ſhould come to the age of twenty- 
four years, ſo that he took by deſcent immediately. So here a 

veſted in Benjamin preſently, and he being dead within age Mary 

may take as heir; however, when ſhe is of age ſhe ſhall take a 

heir of the body of Robert by way of executory deviſe arifing out 

24% of the eſtate of the deviſur, which needs no particular eſtate to 

* ſupport it, as in caſe of a contingent remainder ; for before Mary 

was of age Robert her father was dead, and fo ſhe might well take, 

Tromity Term, 19. Car. 2. in the king's bench, Snow v. Cutler, 

Roll. 1704. | : 


Nox rn, Chief Justice. Favourable diſtinctions have been 
| always admitted to ſupply the meaning of men in GARE, 


n . . «£ 


Hilary Term, 29. & 30. Car. 2. In c. B. 


and therefore a deviſe to A. till he be of age, then to B. and his Tyte 
heirs, is an eſtate for in A. with a remainder in fee to B.; andif «gait 
ſuch a deviſe be made to A. who is alſo made executor, or for pay- B. 
ment of debts, it ſhall be for a certain term of years, viz. for ſo 5 

23, according to computation, he might have attained that age had 
he lived. Contingent remainders are at the common law, and ariſe 

upon conveyances as well as wills; one may limit an eſtate to A. 

the remainder to another; and fo it may be by deviſe, if the intent 

of the parties will have it ſo. But as at the common law all con» 

tingent remainders ſhall not be good, ſo in wills no ſuch latitude 

is given, as if none could be had; they are ſubject to the ſame fate 

in wills as in conveyances. In this caſe, Elizabeth had a term [ 292 J 
till Benjamin N barton was of age, for ſhe is executrix; ſhe was like- 

wiſe heir at law to the deviſor, and this land had gone to her had it 

not been for this will ; ſo that it is plain the teftator never intended 

that a fee-ſimple ſhould veſt in her, but ſomewhere elſe; for he 

could never intend the deſcent of the inheritance to that perſon to 

whom he had deviſed the term. It has been argued, that Mary 

is heir at Jaw to Benjamin, as well as heir of the body of Robert, 

and ſo if ſhe can take either way it is good; but to make her heir to 

Benjamin, it is neceſſary that the eſtate veſt in him before he comes 

to twenty-one years; and for that Bora/ton's Caſe was much re- 

lied on, which was alſo ſaid not to differ from this at the bar; that 

an eſtate paſſes to Benjamin Wharton in preſent:, and that there * 
was no incapacity for * to take by way of executory deviſe, as 

was urged on the other fide; and therefore why ſhould ſhe not 

take by way of executory deviſe as heir of the body of her father, 

or, atleaſt, as heir of Benjamin her brother? An executory deviſe 

needs no particular eſtate to ſupport it, for it ſhall deſcend to the heir 

till the contingency happen; it is notlike a remainder at the common 

law, which muſt veſt eo in/fanti that the particular eſtate deter- 

mines; but the learnigg of executory deviſes ſtands upon the 

reaſons of the old law, wherein the intent of the deviſor is to be 

obſerved : for when it appears by the will that he intends not the 

deviſee to take but in futuro, and no diſpoſition being made thereof 9 
in the mean time, it then deſcend to the heir till the contin- 

gency happen; but if the intent be that he ſhall take in preſents, 

and there is no incapacity in him to do it, heſhall not take in futuro 

by an executory deviſe. Ar 

good, and it defcend to the heir in the mean time; for the teſ- x. Sd. 153. 
tator could not intend he ſhould take preſently ; he muſt firſt be in re- pl. 2. | 
rum naturd. If an eſtate de given to A. for life, the remainder to . Pk. 50- 
the right heirs of B. this is a contingent remainder, and ſhall be Ab. x; Ve 
governed by the rules of the law (2); for if B. die during the life 203. 
of A. it is good; but if he ſurvive it is void, becauſe nobody 2. Vern. 712, 
can be his right heir whilſt he is living; and there ſhall be no . Peer. Wma. 
deſcent to the heir of the donor in the mean time to ſupport this · 34% 


(s) Co. Lit. 378. 3. Co. 20. ; 
Us | Fol» 
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4. Bac. Abr. was this PROVISO, viz. © Provi 
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Tarioz Contingent remainder, that ſo when B. dies his right heirs 
againſt take. In this caſe a fee did veſt in Benjamin e 
Bivvat. fore after his death without iſſue the defendant is his heir, * and 

® [ 293 } hath a good title; if not as heir at law, yet ſhe may take by wa 

of ex deviſe as heir of the body of her father, whi 
though it could not be whilſt he was living (becauſe nemo 9f 
heres viventis), yet after his death ſhe was heir of his body, and 
was then of age, at which time, and not before, ſhe was to take 
by the will: that Elizabeth the general heir had only an eſtate 
for years till Benjamin ſhould or might be of age. 


And fo, by the opinion of THE wHoLE Cour, judgment 
given for the defendant. ” 5 


Caſe 170. Evered againſt Hone. 


| ContruQtion of QPECIAL VERDICT IN EJECTMENT; wherein the caſe was 


words in a de- thus, viz. A man hath iſſue two ſons, Thomas his eldeſt, and 
vo Richard his youngeſt ſon ; Thomas hath iſſue ohn; Richard hath 
Toller. 404. ifſue Mary. The father deviſed lands to his ſon Thomas for life, 
5 *3-: and afterwards to his grandſon John, and heirs males of his body; 
3. Com. Big. and if he die without iſſue male, then to his grand-daughter Mary 
in tail, and charged it with ſome ns in which will there 
ed if my ſon Richard ſhould 
327. « have 4 — — now wife Margaret, then all his lands ſhould 
« go to ſuch firſt ſon and his heirs, he paying as Mary ſhould 
4 have done.” Afterwards @ ſon was born. \ 


* The queſtion was, Whether the eſtate limited to Thomas, the 
cliekt fon, was thereby defeated ? 17 


And TE CourT were all clear of opinion, that this pro- 
viſo did only extend to the caſe of Mary's being intitled, and had 
no influence upon the firſt eſtate limited to the eldeſt ſon. 


Caſe 171. . Anonymous. 


The executor or IN THE EXCHEQUER CHAMBER, before the Lord Chancellor, the 
adminiſtrator of 1 Lord Treaſurer, and two Chief Juſtices. —The caſe was thus: 


EXECUTOR 
& for tort, is The plaintiff bad declared againſt the defendant as executor of 
Lable in the EAuard Nichols, who was executor of the debtor. The defen- 
fame manner 36 unt pleads, that the debtor died inteſtate, and adminiſtration 


— 2 * of his was granted to a ſtranger, ABS E Hoc that Edward 


bare been. MNickels was ever executor ; but doth not ſay, or ever admini- 


3. Med. 115. ſtered as executor,” for in truth he was EXECUTOR de ſon tort. 


Sus. 756. The plaintiff replies, that before the adminiſtration granted to 


I. Ray. 1444. the ſtranger, Eduard Nichols poſſeſſed himſelf of divers goods 


3 Com. Dig. of the ſaid debtor, and made the defendant executor, and died; 


and the defendant demurred; and judgment was given for the 


*[ 294 I glaintif; 


But 


* 


Hilary Term, 29. & 30. Car. 2. In C. B. 


But reverſedhere; for an executor of an EXECUTOR de ſon tort is Anonruorn, 


not liable at law; though THE LORDCHANcETTOx faid, he would 
help theplaintiff in equity. But here adminiſtration of the goods 


of the debtor was 


granted before the death of the ExEcUTOR de 


ſon tert, ſo his executorſhip vaniſhed, and nothing ſhall ſurvive (a). 


(a) By 30. Car. 2. C. 7. 6 All and 
« every the executors and adminiſtrators 
« of any perſon or perſons who, as 
« executor or executors in his or their 
« own wrong, of adminiſtrators, ſhall 


« if they had been living.” And by 
4. & 5. Mul. & Mary, c. 24. f. 12. 
this ſtature is extended to all. and 
« every the executor and executors, 
« adminiftrator or adminiftrators, of any 


« waſte or convert any goods, chattels, “ executor or adminiſtrator of il 

« eitate, or afſets, of any perſon deceaſed © who ſhall waſte or convert to bis own 

« to their own uſe, ſhall be liable and © uſe goods, chattels, or eſtate, of his 
« chargeable in the ſame manner as their * teſtator or inteſtate,” 

« teſtator or inteſtate would have been | 


The Lady Wyndham's Caſe. 5. Ca 172. | 


IF FLorsAu come to land, and is taken by him who hath no Trover ties © 
title, the action ſhall be brought at the Common Law, and no recover fatſam 
5 ſhall be thereon in the court of admiralty; for there wrongfully tak- 
is no of condemnation thereof, as there is of prizes : By the n after it has 
opinion of THE WHOLE CourT of common pleas. 2 n 
1. Roll. Abr. 533. Ld, Ray. 388. 446. 473+ 801. 12. Mod. 135. 1. Bac, Abr, 625. * 
3. Term Rep. 335. 


Roſe againſt Standen. G 


N ACCOUNT rox SUGAR AND INDIGO; the defendant pleaded, 1f ' a plaintiff 
that the plaintiff brought an indebitatus aſſumpſit, a quantum bring an inful 
meruit, and an inſimul computaſſet, for one h due to W 
him for wares fold; to which he pleaded non aſſumpſit, and that b nn flated, 
there was a verdict againſt him; and then avers, that the wares the defendant 
mentioned in that action are the ſame with thoſe mentioned here cannot plead a 
in the action of account: the plaintiff demurred. | — by bona 
And it was ſaid for him, that he had brought his former action an action of ae 
on the caſe too ſoon; for if no account be ſtated, the action on the RI 
caſe on the infimul computaſſet will not lie; and ſo the former 8. C. Ante, 42. 


verdict might be given againſt him for that reaſon. 8. C. 1. Mod, 


But, on the contrary, the defendant ſhall not be twice troubled 3% za 
for the fame thing; and if the verdi& had been for the plaintiff, 3. Jo | 
that might have been pleaded in bar to him in a new action. Poſt. 318. 


But Tae CourT were of another opinion, that this plea was 22 
not good, and that, if the plaintiff had recovered, it could not have 3. Lev. 210, 
been pleaded in bar to him; for if he miſ-conceive his action, Fitzg. 314. 
and a verdict is againſt him, and then brings a proper action, the 1 Parnes, 69. 

t cannot plead that he was barred to bring-* ſuch action en we 
by a former verdict; becauſe where it is inſufficient, it ſhall not be *[ 295 ] 
pleaded 95 
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p<, ante, 42. Account be ſtated, the 


Hilary Term, 29. & 30. Car. 2. In C. B. 


| Rozx pleaded in bar; as in debt upon bond the defendant pleaded another 
in action upon the ſame bond, and the jury found non eff fadtum, the 
STAnPEF. entry of the verdict was, that the defendant ſhould recover 
Antea. et eat inde fine die, but not quod querens nil capiat per breve, ſono 
Putr and Rofter, judgment to bar him, Cro. Jac. 284. But pending one acti 
poſt. 318 n oa 
Rofal and Lam- another cannot be brought, for cannot both be true. If no 
ion on the caſe upon an in/imul computiſſet 
would not lie; the infimul computaſſet implies an account; and 
upon non aſſumpſit pleaded, the dant might have given pay- 
ment in evidence; and for that reaſon the jury might find for him, 
It is true, he might have pleaded © plent computavit,”” which is the 
general plea. But it may as well be preſumed, that the verdict 
was againſt the plaintiff, becauſe the action would not lie; and the 
matter being in dubio, the Court will intend it againſt the pleader, 
he not having averred to the contrary. 


*f 296.) den held the pte n de in. 


Caſe 174. Oſdorn againſt Wright. 

An a will A CTION ON THE CASE FOR WORDS, viz. The plaintiff de- 

not lie in the + clares that ſhe was unmarried, but about to marry one J. S.; 

ſuperior courts and that the defendant, to hinder her marriage, ſpoke theſe words 

— of her, viz. © She is a whore, a common whore, and N.”s whore,” 

unleſs & be the per quod maritagium amiſit. \ 

cauſe ſorne . . 

— The jury found the defendant guilty of ſpeaking the words, but 
Fan anne 


. 

2. Roll, Abr. It was moved in arreſt of judgment, that theſe words are not 
33 actionable, being only ſcolding. 5 

Cro. Eliz. 532. And of that opinion was ALL THE Count, and judgment was 
1. Sid. 396: arreſted. 4 

Cro. Jac. 473- 


499. Cro. Car. 393. Ray. 115. 1. Ven 4. 1. Mod. 31. 3. Mod. 120, Stra. 471. $45+ 
-$55+ 666. 936+ 1169. 1200, 2. Barnes, 111. 124. Salk. 694, 1. Com. Dig. 193. 
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The Exchequer. 


Sir William Montague, Knt. Chief Baron. 


Sir Edward Turner, Kut. = 
Sir Edward Thurland, Kt. Barons. 
Sir Francis Bramſton, Kut. 


Sir William Jones, Kut. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


HFHambleton againſt Juſtice Scroggs and Others. Caſe 175. 


AN ASSAULT AND BATTERY was brought againſt the A aphgrany 
dants in the king's bench, to which one of them pl _—_— __ 
that he was a ſerjeant at law, and ſo ought to have his privilege d en OY 
to be ſued We in the 5 as, and in no other court. . 8 
To this plea the plaintiff dem ; and judgment was given in e- 
my Lonx D Crier JusTice HaLE's time, by the opinion of him Hall; for his 


and the whole court of king's bench, Fner, That a ſerjeant at fte profil 


law might be ſued there, and was not ſuable in the court of (nn 
common pleas only.-SECONDLY, That in this action the pleas, and his 
defendant ſhould not have his privilege, becauſe it was brought privilege only 
againſt him and another. "192 | 1 
And afterwards a writ of error was brought upon this judg- 
ment, returnable before the Lord Chancellor Of jones 12971 
* of the king's bench and common pleas, and the errors were 8. C. 2. Lev. 
argued before the two Chief Juſtices at Serjeant's Inn in Chancery 129. 
Lane. | IS, | HS 
Cro, Car. 84. Vaugh, 185. 2. Show, 287. Fitzg. 40. Stra. 191. 546. 738. $22. 
IA. Ray. 399. 869. 898. 1556. I, Com. Dig. 4. 1, Bac, Abr. 3. 4. Bac. Abr. 37. 220. 223. 
Fort. 344. Barnes, 266. | M 
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Faxnrzros Mx. Hou, for the plaintiff in the writ of error, that a ſerjeant 
again at law is to be ſued only in the court of common pleas, and not 
223 elſewhere, becauſe there is an abſolute neceſſity of his attendance 
and Ornzxs, there: he is fworn, and no other perſon can plead at that bar; 
and therefore if he ſhould be ſued in any other court, it would be an 
impediment to the buſineſs of that court, where not only the 
officers, but their ſervants, have privilege. In the eleventh year 
of Edward the Fourth (a) there was fome diſcourſe about the 
pou of ſerjeants at law, when it was held, that he is not to 
ſued in that court by bill, but by original; but either way he is 
to have his privilege. So the ſervant of an officer is not to be ſued 
by bill, but he is ſtill to have the pony of the court; and fo had 
erjeant Hedley's clerk in the reign of King Charles the Firſt (b). 
The ſerjeants receive a kind of induction to the bar, and have a 
place afh them; and that they ought to have privilege, the 
9 of the writ are obſervable, viz. (mentioning a ſerjeant 
at law) © ex officio incumbit im curi la.” And though it hath 
been faid, and given as an anſwer to that caſe in Cro. Car. 
that where the ſerjeant's clerk was arreſted in an inferior court 
(as in that caſe he was), there he ſhall have privilege, but not 
inſt the other great courts in W.ftminfter- Hall, this is a 
difference never yet taken notice of in any Book, nor doth the 
writ warrant this diſtintion.—-SECONDLY, He ſhall have his 
privilege though he be joined with another, becauſe the action is 
Joint and ſeveral ; and the one may be found guilty and the other 
acquitted ; and it would be an eaſy way to ouſt à man of his 
privilege, if it might be done by jouning him with another who 
hath none, 14. Hen. 4. pl. 21. But the perſon with whom the 
ſerjeant is joined, may be ſued in the common pleas likewiſe ; ſo 
that he ſhall not hinder him from having privilege who of right 
ought to have it, 10. Edw. 4. pl. 15. N 


bn OFFLEy, contra. As to THE FIRST POINT the court of 

king's bench agreed, that a ſerjeant at law ſhall always have the 

| rivilege of the court of common pleas againſt all inferior courts, 
t not againſt the other courts in J/eftmin/ter-Hall ; for he may 

*[ 298 3 be ſued in any of them. A ſerjeant is not like the common 
 » officers of the court, for they are to be attendant there and no- 
where elſe ; but a ſerjeant at law is not confined to that court 

alone ; he may be affigned of counſel in any other court, and doth 

uſually put his hand to pleas both in the &ing's bench and the 
erchegutr; but a filazer (c) or attorney (d) of that court 

cannot practiſe in his own name in any other. All caſes of 

privilege ought to be taken ſtrily. And that which was cited 
—_— the privilege of a ſerjeant's clerk is not like this, 

- becauſe the arreſt was in an inferior court. In the 11. Eqdw. 4. 

pl. 2. b. the Chief Juſtice of the king's bench came to the common 

pleas bar, and told a ſerjeant who he had affigned for a pauper, 


(a) Year-Book 11. Edw. 4. pl. 2. (5) Barpes, 377. 
(5) Cro. Car. 84. Y Fort. 343. Salk, 2, 
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chat if he would not come into that court and plead for his client HaustHνöi 
he would —— him; ſo that if he could be fetched out of the ait 
common pleas and carried to the king's bench, he is not confined ee 

to that court alone. In the 5. Hen. 5. nu. 10. complaint was 22 
made, that the ſubjects of the king were not well ſerved in his ; 
courts ; the parliament thereupon ordered, that one Martin and 

others ſhould take upon them the dignity of ſerjeants at law; fo 

that it appears that their buſineſs lies in other courts as well as in 

that of the common pleas, —As to THE SECOND POINT, Here 2. Roll. Abr. 
is a joint action, for any thing that appears to the contrary, and 275+ pl. 4 
the plaintiff may proceed againſt one in the ing's e and 
therefore the other ſhall be ouſted of his privilege (if he have any) 

in the common pleas, Moor, 556. 20. Hen. 6. pl. 32. | 


NorTH, Chief Fuſtice, ſaid, That he always took it to be an 
uncontroverted point, that a ſerjeant at law ſhould be ſued only 
in the court of common pleas by bill; he is bound by oath to be 
there ; and when he brings a writ of privilege, it is always out of 
that court, and no other, Curia adviſare vult. 


x 
*The Attorney General againſt Sir John Read. [ 299 ] 
Is abs Bhchoqaiy. TH 
NFORMATION.—A ſpecial verdit was found: the caſe, . .— 
was thus ; | lies againſt a 


Sir John Read on the firſt of April in the twenty-fourth year finn for not 
of 05425 the Second was, by * in the irie — — 9 — 
vorced & menſd et thoro; and, for non-payment of alimony, was riff, although at 
excommunicated. Afterwards it was enacted by the ſtatute of 25. the ume of his 
Car. 2. c. 2.“ That all and every perſon or perſons who ſhall Jeon be 
have any office, civil or military, ſhall take the oaths of ſupre- f par awe; 
4 macy and allegiance, and receive the ſacrament (within the cation, and - 
« time limited by the faid act), or otherwiſe ſhall be adjudged iþ/o thereby ren- 
facto incapable and diſabled by law; or if he execute any office _ incapable 
« after his neglect or refuſal to qualify himſelf within the time drama. 
tc therein appointed (viz. three months), then he ſhall be diſ- quired by the 
« abled to ſue in any court, and ſhall forfeit the ſum of five hun- ſlatute of 
« dred pounds.” Sir Fohn Read was made high-ſheriff of Hert- 28. Car. 2. 
fordſhire on the 12. November 25. Car. 2. and being till under 3 8 
the ſentence of excommunication, he took upon him the office, och perſon to 
and executed it for three months, vi. tothe 12th day of February remove the 
afterwards, and then refuſed to ſerve any longer. The Judges diſability. 
came ſoon after to keep the affizes for that county, but there was 8. c. Trem. 
no ſheriff there to attend them; and the reaſon was, becauſe if he 559- 
had executed the office without taking the oaths (the time being * r 
now expired wherein he ought to have taken the ſame), then he rn — 


had ſubjected himſelf to the forfeiture of five hundred pounds, and 4. Mod, 269. 
10. Mod? 65. 


101. 16m. 339 12. Mod, 67. Stra. 1193. Salk. 167. 1. Ld. Ray. 29. 4. Bac, Abr. 43k 
1. Hawk. P. C. 17. ; | Ip 
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Tun he could not receive the ſacrament becauſe he was excommunl- 
ATTozxtY cated; and therefore ſuppoſed, that after the three months he was 
3 ipfo facis diſcharged by the aforeſaid ſtatute. 

u jean The queſtion was, Whether upon all this matter the defendant 
Ana? be guilty? | | 
Warp, and Six WILLIAM Jones, Attorney General, 
that the defendant was guilty.—FIRs r, The oath and facrament 
are neceſſary qualifications for all ſheriffs, becauſe the act appoints 
theſe things to be done, and the penalty therein extends to thoſe 
who execute any office after the three months without doing the 
fame, but not to ſuch who neglect to qualify themſelves. And 

- _, _ though it may be objected, that rae, op» no penalty for not 
* 300 ] taking of the oath, it only enjoins it to be done, and & ſubjects 

the to the forfeiture of five hundred pounds for executin 
See Crofton's an office after three months, that being not done, ſo that this is 
caſe, eas. not to be puniſhed by information, it being no offence at the 
20 common law ; yet if an act appoint a thing to be done, the tranſ- 

grefling of the law is an offence at the common law, and ought 

thus to be puniſhed ; and ſo it was adjudged in Caftle's Caſe, Cre. 
7. Roll. Abr. Fac. 643- Suppoſe the defendant had given bond to perform a 


IP „a diſcharge by the act of God, or by the obligee, had been 
; but the obligor ſhould never difable himſelf; and if it be ſo 
in private C much more in the caſe of the king, be- 


our duty to him is of the higheſt nature —SeconDLY, 
Therefore the excommunication can be no excuſe to the defen- 
dant; for though he might have been excuſed if he had been under 
a legal diſability, which he could in no wiſe prevent (a), yet here 
he was able, and had time enough, and it was in his power to have 
diſcharged himſelf from this excommunication ; and being bound 
dy his duty and allegiance to the king to perform the office, he 
ought to qualify himſelf for the performance, and either to re- 
move the diſability, or ſhew he had not power to do it. It is his 
obſtinacy that diſables him, and it is abſurd to think that this ex- 
communication, which was deſigned as a puniſhment, ſhould now 
be an eaſe to him to excuſe him from executing this office, Moor 
121. Lacie's Caſe —THIRDLY, The defendant is puniſhable for 
this neglect, otherwiſe the king would loſe the effect of his ſub- 
jects ſervice, if it ſhould be in tneir power to diſcharge themſelves 
at pleaſure: an act of parliament cannot, and much leſs the de- 
fendant himſelf by his own act, take away his duty and ſervice 
which he owes to the king; and therefore though it is enacted 
that a ſheriff ſhall be only for one year, yet it has been adjudged 
Ante, 261, 2. that the king by a non ob/tante may diſpenſe with that itatute, 
becauſe otherwiſe he would be deprived of the ſervice. of his ſub- 
jecis. If a ſheriff, when he is firſt admitted into his office, refuſe 
to take the oath of his office, he is finable, and ſo he ought here: 
Cro, Car. 26, if any alteration be made by the king of that oath, his diſobedience 


(a) See the caſe of Harriſon v. Evans, 2. Burn's Ecc, Law, 168. Cowp. 393 
$35- t; and . Hawk. F. C. 16. ; 
afterwards 
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afterwards is puniſhable, though a form of the oath is preſcribed Taz 
by the act of parliament: and there is no other way to puniſh the AT renz 


defendant in this caſe but by information; for after the three f 
months (in caſe he execute the office not being qualified) the act N 
gives the penalty to the informer; and if he d not execute RIA. 
it the inconvenience would be becauſe it is an office which 


concerns the adminiſtration o . * and neceſſary for the + [ 301 } 
management and collection of the king's revenue. The ſtatute 

extends to offices of truſt as well as of profit, and enjoins the 

thing to be done, the tranſgreſſion whereof is an offence, as well 

at the n the ſtatute, and fo puniſhable by 
information. And they prayed judgment againſt the de- 

. 

SAWYER and LEevinz contra. They agreed, if the ſubject be 12. Mod. 30. 
qualified he ought to accept the office; but the defendant was not 99. 104. 377+ 
ſo qualified, and therefore to be excuſed. But before they entered — 8 a 
upon the debate whether this was an offence or not, they took an La. Ray. 1250. 
exception to the form of the information. 343+ 682. 


FirsT, That it was not becauſe it did not conclude con- 8g on this Sub- 
tra formam flatuti ; for if the offence be at the common law, and je& 2. Hawk. 
a new ty is given by the ſtatute, the proceedings ought to be F. C. ch. 2 
either at the common law by way of fine, or upon the ſtatute for e. 116. 
the penalty ; but if the offence = the ſtatute, then it muſt be 
laid to be contra formam flatuti. Now if this was any offence in 
the defendant, it was becauſe he did not receive the facrament 
and take the oath, which is an offence againſt the ſtatute, and 
therefore ought to conclude contra formam flatuti, which is eſſen- 
tial, Then as to the ſubſtance : | 


SEconDLY, The information is inſufficient, for there is no 
offence at all of which the common law doth take notice; and 
though the conſequences of the thing done may be bad, yet no 
man ſhall be puniſhed for that, becauſe thoſe only aggravate the 
offence, if any. Neither is this information true, for it faith he 
refuſed abſue ratianabili cauſa, but here was a reaſonable cauſe : 
and though it may be objected, that it was only impotentia volun- 
tatis, us that every ſubject being difabled is to remove that diſ- 

ability to ſerve the king, this was denied; for a man whois a 

priſoner for debt is not bound or compellable to be ſheriff, nei- 

ther is a man bound to purchaſe lands to qualify hunſelf to be 
either a coroner or juſtice of the peace. By the ſtatute of 3. Jac. | 

c. 5. every recuſant is diſabled ; he may conform, but he is not gee 7. Hawk. 

bound to it, for if he ſubmit to the penalty, it is as much as is P. C. chap. 13. 

required by law: it is true, a ſubje& is bound to ſerve the ki 

in ſuch capacity as he is in at the time of the ſervice m— 

but he is not obliged to qualify himſelf to ſerve in every capacity : 

neither doth it appear in this caſe, that the defendant was able to 

remove this incapacity, and that ſhould have been ſhewn on the 

other ſide, and all Judges are to judge upon the record. * The # [ 302 1 
intent of the ſtatute is, that if perſons will not qualify * | 


Eaſter Term, 30. Car. 2. In C. S. 
Tan they ſhall not execute any office; and it was made to keep Roman 


Arroaxzr Catholics out of t not to force them to accept of offices 
ga of of truſt in the Government; and it deſigns no puniſhment for 
Fig jean Quitting, but for executing of a place con to the law. Butif 

REap. is be an offence, this i ion will not lie: and for that, 


Ante, 128. TrirDLy, It was argued, that if a thing be either com- 
25. Hen. 6.  mandedor forbidden by a ftatute, the tranſgreſſion in either caſe 
9 A SS ©. is an offence puniſhable by information; but when an act doth not 
Fitzy. 47. 65. generall command a thing, but only ſub modo, the party offending 
10. Mod, 121. is puniſhable no otherwiſe than deſigned by that law; as where 
337+ 358. 364- — ſtatute of 18. Hen. 6. c. 11. prohibits any man from being a 
49 juſtice of the unleſs he have fo nds per ann dthe 
2 Peace, rty pounds per annum, an 
7. nog 1j. ſtatute of 5. & 6. Edu. 6. c. 16. which makes ſuch bargains 
223. 446. 502. as are therein- mentioned about buying of offices void, if ſuch 
634. office be forfeitable, then an information will lie; but when it is 
2 828. 10% facto void, as in both the former caſes, then it is otherwiſe, 
. . 307. becauſe the puniſhment is executed by the ſtatute itſelf; and 
J Com. Dig. therefore where the avoidance is made by the act, there is no need 
$20, 523. of an information. And the objection of impotentia voluntatis 
| is not material to this purpoſe ; becauſe ſimony, buying of offices, 
not ſubſcribing the heyy fron Articles according to the ſtatute 
of the queen, theſe are all voluntary acts, yet no information lies 
againſt ſuch offenders, becauſe the ſtatutes execute the puniſhment. 
The intent of the parliament is here declared; the diſability of the 
perſon makes the office void ; void to all intents, for the right of 
infants or men in priſon is not ſaved ; fo that admitting it to be an 
offence if the duty be not performed, yet if ſuch a qualification be 
requiſite to make a man to act in ſuch an office, or perform ſuch a 
duty, if that qualification be wanting, the party is only puniſhable 
by the loſs of the office. The act doth not diſtinguiſh between 
offices of truſt and profit. And as to the other objection, viz. 
that it is in the power of the defendant to qualify himſelf, 
the fame might as well be objected againſt all the popiſh recuſants, 
upon the ſtatute of 3. Fac. ; and if a ſtatute doth diſable perſons 
or abridge the ki their ſervices, there is no injury done, 
becauſe the king himſelf is party to the act; but if miſchiefs were 
never ſo great, lince they are introduced by a law, they cannot be 
avoided till that law is changed. 


FourTHLy, But admitting the information to be good, and 
thatthis is an offence for which it will lie (a), yet the excommuni- 
2 303] cation is a ſufficient excuſe. It appears by the verdict, that the 
defendant was abſolutely diſabled to be ſheriff ; for if he is to take 
the oath and receive the ſacrament in order to it, if he cannot be 
admitted to the ſacrament, as being under the ſentence of 


( ) See the caſe of Rex v. J. Wood- the office occafioned a ſtop of public 
row, 2. Term Rep. 734. where the juſtice, and the year would be neatly 
Curt granted an infor mation againſt a expired before an indifment could 
perſon for refuſing to take upon him the brought to trial. 
office of ſheriff, becauſe the vacancy of | 
5 EXCOM= 


3 JC ˙ . ˙ ; ome FF wr *' 
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excommunication, — 2 an _ Foe defendant is only - er 
ed into a guilt, jury have not any. They do not r rennzr 

far, that it was in his power to yield obedience, or that he might wr 7: 
have enabled himſelf; they only find his incapacity 3 and though 313 Jus 
it was a voluntary act which was the cauſe of his diſability, yet in RI 
ſuch caſes the law does not look to cauſes ſo remote. If a man be 
in priſon for debt, it is his own act for contracting it and not pay=, 
ing; but yet an outlawry againſt him whilſt in priſon ſhall 
reverſed, becauſe the immediate cauſe, viz. the impriſonment, 
and the judgment, was in invitum, and the law looks no farther, 
And ſo judgment was prayed for the defendant. 
But THE CourT were all of opinion, that this information 
would lie, and that the defendant was puniſhable for not removing 
the diſability, it being in his power to get himſelf abſolved from 
the excommunication. 

And fo judgment was given againſt him, and a writ of error 
. 
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Godfrey againſt Godfrey. Caſe 177, 
Hilary Term, 30. Car. 2. - Roll 321. | | 


EBT uro A gor for performance of an award, in on a ſabmiffion 
which the arbitrators had taken notice of ſeventy- two to arbitration 
in controverſy, and had awarded fifty pounds in T*\v<Qing 


ſatisfaction: the defendant pleads “ nullum fecerunt arbitrium.” —_ Nope: for 


The plaintiff replies & an award and ſets it forth, and aſſigns a tent, an award 
breach. that the party 
ſhall pry fifty 


The defendant demurred ; becauſe it appeared by the award, pounds in full 
that ſeventy-two pounds was in controverſy for rent due, and that fatisfaQtion of 
| — pounds was awarded in full ſatisfaction of ſeventy- two pounds, e /eventy-tws 

general releaſes to be given. But it did not appear that any A 

other matter was in controverſy between the parties, though the Ce. Je 448 
ſubmiſſion was general; and arbitrators may reduce uncertain 2 
things to a certainty, but they cannot make a debt certain to be 337. 
leſs, except there were other differences, for which likewiſe this 
releaſe was to be given, 10. Hen. 7. pl. 4. 


But THE wHOLE Cour were of opinion, that the award was 
good, for that the n might conſider other matters be- 
2 tween 
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Goorazy - tween the parties. Nei did it appear by the award, that the 
againf ſeventy-two was but in demand ; it i 
Gobrazv. unreaoral 2 to _ — with his . N- 
edges that he t to pay ſeventy-two pounds, and complai 
becauſe the Ro 7 —.— with fifty . 

demands no more. Judgment for the plaintiff, 


Caſe 178. Wright againſt Bull. 
Where a condi- JDEBT vyox A noxy, for payment of forty pounds, the con, 
tion is dif junc< dition whereof was, if the defendant ſhould work 


tive, it is in the & out the ſaid forty pounds at the uſual prices in packing, when 
ers and e the plaintiff ſhould have occaſion for himſelf or his friends 
ther, to employ him therein, or otherwiſe ſhall pay the forty pounds, 


S. c. 2. Dany. « then the bond to be void.“ 
The defendant nhl hen hr ready to have 
Y 


79. 
Le-. wrought out the ferry pounds, but that de plintff dd never 


444. employ him. 
.de 6, And upon demurrer the plea was held ill, becauſe the defendant 
Cro. Jac. 594. did not aver, that the plaintiff had any occaſion to make uſe of 
1. Bac. Abr. him; and for that it was at his election either to have work or 


432. money; and not having employed him, but brought his action, 
3 2 his election 
. to have the money. N \ 
And judgment was accordingly given for the plaintiff, 
Caſe 179. Blackbourn againſt Conſet. 


In replevin the FN REPLEVIN the avowant pleads an execution taken out, and 
place t that a term for years was extended, and an aſſignment thereof 
hall be intended made by the ſheriff, but alledges no place where the aſſignment 
— was made: but upon demurrer 1T WAS HELD good; for it ſhall 
e e be intended to be aſſigned where the land doth lie. 

Cre. lz. $58. $80. Hard. 137. 61. 'Cro. Jac. 555. Stra. 507. 595- 614. 648. 77% 
Ld. Ray. 258. 276- 1040. 2214 1. Salk. 2. 6. Lutw. 239. ; and fee the 216. K 17. Cay, 2. c. 8, 


Caſe 180. 5 Hall 2gainft Carter. 


A bond given to IN AN ACTION OF DEBT UPON A BORD the defendant craves 
n oyer of the condition, which was, That if another perſon (who 


Ae chat Was arreſted at the ſuit of the plaintiff, and. for whom the defendant 


tre perſon ar- was now bound) ſhould give ſuch ſecurity as the plaintiff ſhould 
reſted ſhall give anprove of for the payment of ninety pounds to him, or ſhould 
— hol render his body to prifon at the return of the writ, then the 
approve, or render his body at the retura of the writ, is net within the 26. Hen. 6. c. 10.— 
Cro. Elz. 178. 1. Sid 132. Pop. 165. T. Jones, 95. Ander. 267. 10. Mod. g3. 85. 139 
327. 11. Mod. 93. 208. 4. Bc. Abr. 464. 1. Saund. 161, Burr. 268 3. 1. Term Rep. 418, 


obligation 


Eaſter Term, 30. Car. 2. In C. B. 


obligation to be void. * The defendant pleads the ſtatute of 
23. Hen. 6. c. 10 (a), that this bond was given for eaſe and 


favour. 


r 


upon a demurrer, the 


argued 
queſtion was, Whether ſuch bond be within the ſtatute or not? 


And Tye Coon r were of opinion, that it was not. If the 
ſheriff take bond in another man's name, to elude the ftatute, 
ſuch bond is void ; but the plaintiff may give directions to the 
officer to take ſuch bond as this to himſelf; it is only — 
to prevent anew arreſt, and the agreement of the plaintiff makes 


it If a capias be taken out 
— the plaintif a bond, 


inſt the defendant, and a third 
t the defendant ſhall pay the 


money, or render himſelf at the return of the writ, it is a 
bond, and not within the ſtatute, becauſe it is not by the direction 
of the officer, but by the agreement of the plaintiff ; and there 


n 


t of the parties void ; and if the 


en 
bond was not taken by ſuch agreement, it might have been tra- 


verſed. 


* againſt 


CaiTtin. 


But ATXINS, Juftice, doubted, becauſe a bond to render 
himſelf a priſoner is void, Bewfage's Caſe, 10. Co. 101. But if it 
had been to pay the money, or appear at the return of the writ, 


it had been 
the plaintiff (5). 

(a) It is not neceſſary to plead this 
Natute z for it is at length decided to be 
a public act, of which the Court will 
take notice though not pleaded, Samucl 
v. Evans, 2. Term Rep. 569. 

(5) The diſtinRion is, that where the 
undertaking is given to the ſheriff, the 
form directed by the 23. Hen. 6. c. 10. 
muſt be ſtrictiy purſued ; and therefore 
an agreement in writing to put in good 
bail for a perſon arreſted on meſne proceſs 
at the return of the writ, or ſurrender 


But, notwithſtanding, judgment was given for 


the body, or pay debt and coſts, made 


by a third perſon with the dailiff of the 
ſheriff, in conſideration of diſcharging 
the party arreſted, is void. But when 
the undertaking is given to the plaintiff, 
it is not within the ſtatute ; and there 


void, becauſe it is given to the plaintiff 
in the action, and not to the ſheriff, 
Rogers v. Reeves, 1. Term Rep. 418, 


Shaxton againſt Shaxton. 


PHE CONDITION OF A BOND was, That the defendant ſhould Non damnificatu 
is not a good plea 


fave harmleſs Thomas Shaxton, and the mortgaged premiſes, 
and ſhould pay the intereſt for the principal ſum. 


The defendant pleads, 


that Thomas Shaxton non fu 


tus ; for that the defendant had paid the one hundred and twen 
pounds principal money, with all the arrears of intereſt due at f 


a day. 


And upon a demurrer this was held no good 


plea ; becauſe the 


firſt matter non damnificatus goes to the perſon, and not to the 
premiſes. And ſo judgment was given for the plaintiff. 


Caſe 181. 


where the per- 
ſon and lands 
. . are to be indem · 
it dammfica- ified. 


Antea, 240. 
Moor, 591. 


Gilb. Eq. Rep. 


253. 
8. Mod. 318. 
11. Mod. 78. 


12. Mod. 406. 


413- - Stra. 400. 681. Ld, Ray. 106. g6$. 1140. 1416. Annally's Rep. 322. . Will. 5. 
Andr. 28. 2. Burr. 3 _— „ Pleader®” (2. W. 13.) 


— 
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Caſe 18a. | Anonymous. 
—— HE DEFENDANT was indidted for a common treſpaſs (a), 
a ireipaſs, and and acquitted ; and now was plaintiff in an action on the caſe 


tac party be ac” againſt the proſecutor. _ | 


gquitted, it ſhall ; 
de intended io And by the opinion of THE CHIEF JUsTICE the action will lie 
=. the charges and expences in defending the proſecution, which 


fore an action the acquittal proves to be falſe, and the indicting him proves to be 
on the caſe will malicious; for if he had intended any-thing for his own benefit or 
lie azaioſt the recompence, he might have brought a ciefadice ; and then if he 


profecutor. had been found not guilty, he would have had his coſts allowed. 
Ante, 52* Though the proſecution be for a treſpaſs for which there is a 
1. Sid. 465. 


probable cauſe, s pet after acquittal it ſhall be accounted malicious; 


a — the difference only is where the indictment is for a criminal matter: 


203. 257. 273. but where it is for ſuch a thing for which a civil action will lie, 
542. 535- the party can have no reaſon to proſecute an indictment ; it is 
Stra. 114. 691. only to put the defendant to charges, and to make him pay fees to 


— Raz. 377 · the clerk of the aſſizes. 


Vougl. 225. (4) Ses the caſe of Norris . Palmer, 


ante, 52, where an action was brought on 
an indictment for a common treſpaſs. But it 
ſeems now to be ſettled, that an iadict ment, 
though the offence be laid to be done 
vi ct armis, will not lie for a common 
treſpaſs ; Rex v. Stove, 3. Burr. 1698. ; 
Rex v. Blake, 3. Burr. 1731. See alſo 
Rex v. Samon, 1. Burr, 516. and 
2. Hawk. P. C. c. 25. f. 2. Inthecaſeof 
Jones v. Guync, however, on an action fer 
a malicious proſecut ion, the Court ſaid, 
that the matter being inditable or not 
inditable made no difference ; fince a 
- perſon being falſcly and maliciouſly in- 
dicted for a matter not indictable, is put 
to the ſame expruce and trouble as if it 


action for a malicious proſecution will 
ke, although the inditment be faulty ; 
and therefore the indictee in no danger 
of being found guilty ; fora bad indictment, 
even where the ſubject matter is indiQ- 
able, ſerves all the purpoſes of malice, by 
putting the party indited to expence, and 
expoting him, Chambers v. Robinſon, 
1. Stra. 691. f and therefore, although 
the defendant be acquitted on a deſect of 
the indictment, an action for a malicious 
proſecution will lie, Wick v. Teutham 
and Another, 4. Term Rep. 247. : 
but to ſupport this action both malice 
and the want of probable cauſe are neceſ- 
fary, Johnſton v. Sutton, 1. Term 
Rep. 493- ; and it mult appear upon the 


were a matter indiftable, and the ma- 


luce of the proſecution thereby heightened, 


10. Mod. 145. for it ſhews, that it was 
groundlefs, and without probable cauſe. 


declaration, that the proſecution is ter- 
minated ; Fiſher v. Briſtow, Doug|. 215. 
Sce alſo Savil v. Roberts, 1. Ld. Ray, 
354. 3 Cooper v. Boot, 1, Term Rep. 


S. C. 10. Mod. 214, S. C. Gilh. Caſes, 
18 5. It is allo determined, that an 


: 


535. 3 Morgaa v. nughes, 2, Term 
Rep. 231. 


Caſe 183. Penrice and Wynn's Cafe. 


A habeas corpus MINA. Szrjeant, moved for a habeas corpus for them, 
AA ſubjiciencum being committed to THE POULTRY COMPTER by the 
mot de awarc ommiſhoners of bankrupts, for refuſing to be examined and 
. ſworn touching their knowledge of the bankrupt's eſtate. The 
e proceſs againſt them in this court was an artaclunent of privilege, 
fatisfaciendsam, Which was a Civil plea, and of which the Court had juriſdiction, 
Se. is granced and therefore the habeas corpus mult be granted. 


ot courle 


Ante, 193; 1. Mod. 235. Vaugh. 154+ 2. Jones. 13. 17. 1. Lev. 1. Ticd's Practice, 108. 
| TE 5 Tus 


3 B. c. Abr. Js 


7 
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Taz Chir Jus ric ſaid, that it might be without motion, Pzxzzer ans 
becauſe all the habeas 22 in that court were ad fac iendum et NICE. 
recipiendum, and iflue of courſe ; but in the king's bench 
they are ad ſubjiciendum, which are in criminal cauſes, and not to 
be granted without motion (4). 

Then THE SERJEANT moved, that the ſheriff might return his Commiſſioners 
writ, which was done; and being filed, he took exceptions to the o bankrupts 
return, by which the ground of the commitment appeared to be by DOD * 
virtue of a warrant under the hands and ſeals of the commiſſioners, not diſclofing, 
&c. which he ſaid was ill for want of an averment of their refuſal &c. muſt aver, 
to come and be ſworn ; for it did not appear that they did refuſe, hat the party 
and they ought not to be committed without refuſing ; ſo that __ — 
ſhould have been poſitively zverred, viz. that they did refuſe and enk 


ſtill do; for it they are * willing at any time, they ought to be 


diſcharged. *[ 307] 
And ſo they were, but were ordered to put in bail upon the at- 5. Mod. 309. 

tachment. * 255 
2. 2. Os 


2. Bl. Rep. 1144. Cooke's Bankrupt Laws, 160. 
{«) See 31. Car. 2. C. 2. and Wood's Caſe, 3» Wil, 172. . 


Abbot againſt Rugeley. _. Caſe 184. 


HE PLAINTIFF declared in an action of aſſault and battery; plea pu; darve; 
* to which the defendant pleaded not guilty ; and, at the _—_— ——— muſt 


a plea was put in puis darrein continuance, and a demurrer there- be certified as 
unto, part of the re- 


cord of niff prius. 
Tux CovnrT were clear of opinion, that if the plea had been 3 © . preem. 
iſſuable, it could not have been then tried; neither could the de- 252. 
murrer be there argued, but mult be certified up hither by the Co. Jac. 261. 
Judge of aſſize, as part of the record of nift privs, Yelv. 180. Sun. 493: 
Hawkins v. Aloor. | rack . 
4+ Bac. Ab. 144.3 and fee the caſe of Level v. Faſtoff, 3. Term Rep. 554. 


Ballard 2gainſt Oddey. Caſe 185. 


II was ruled in this caſe, That to avoid @ ſecurity by reaſon of The contrad it- 
ufury, the contract itſelf muſt be uſurious; for if the party take ſelfmuſtbeuſy. 
afterwards more than is allowed, that will not make it ſo; ſo that if 1995 to make it 
the agreement of the parties be honeſt, tut made otherwiſe by the | 
miſtake ofa ſcrivener, yet it is not uſury (5): as if a mortgage befor 5- C. 1. Mod, 


$. C. x. Saund. 295+ 2. Vent. 83. Jones, 396. Cro. Car. 501. Cro. Jac. 4% Yelv. 47, 
Cro. Eliz, 642, 1. Mod. 69. 1. Saund. 294. 3. Salk. 390. 1. Vern. 14t. 2. Vern. 270. 4c2, 
Comyns, 583. to. Mod. 449. 11. Mod. 174. fa. Mod. 385. 493. 517. Caſes Temp. Talb. 39. 
1. Stra. 498. 633. 2. Stra. $16. 1043. 1243. 5. Com. Dig. 648. Cowp. 114. g. Atk. 154. 
1. Hawk. P. C. 530, 61. 1. Brown. C. C. 93. 3. Will. 396. 1. H. Bl. Rep. 462. Cowp. 


112. Dovgl. 235. 736. 


(a) See 3. Atk. 1864. Is. Hawk. Chan. Rep. 93. Morſe v. Wilſon, 
P. C. 530, Floyer v. Edwards, Cop. 4 Term Rep. 353- and 1, H. BM, Rep. 
114-; Ld. Iraham v. Child, 3. Brown's 462. JE 


Eaſter Term, 30. Car. 2. In C. B. 


— one hundred pounds, with a proviſo to be void on payment of 


one hundred and fix pounds at the end of one year, and no 
covenant for the mortgagor to take the profits till default be made 


in payment, fo that in ſtrictneſs the mortgagee is intitled both to 
the intereſt and the profits, yet if this was not expreſled, the agrec« 
ment is not uſury. 


# 


2922 


* 


TRINITY 


S8 NS 


TRINITY TERM, | 


The Thirtieth of Charles the Second, 
| IN | 
The Common Pleas. 
Sir Francis North, Kur. Chief Juſtice. 


Sir Hugh Wyndham, Kur. 
Sir Robert Atkins, Knt. Fuftices. 


Sir William Jones, Knt. Attorney General. 
Sir Francis Winnington, Kut. Solicitor General. 


3081 
The Caſe of one Randal and his Wife, an Admi- Caſe 186. 
niſtrator, &c. | 


EBT vyron A BowD againſt the defendant as admini- Judgment may 
ſtrator : they plead a judgment recovered againſt the . avoided 
inteſtate in Hilary Term 26. & 27. Car. 2. and that — 
they had not aſſets ultra. The plaintiff replies, That there was plea, where the 
an action againſt the inteſtate, but that he died before judgment, paarty is a 
and that after his death judgment was obtained, kept on firanger to it. 
foot per fraudem. The defendant traverſed the fraud, but did 1. Ron. Abr. 


not anſwer the death of the inteſtate ; and the plaintiff demurred. 74% 1. * 


It was ſaid for the plaintiff, that the judgment was ill, and that Vaugh. 94. 
he being a ſtranger to it Fa — bring a writ of error or Gilb. Eq. Rep. 
deceit, and had no other way to avoid it but by plea; and that ge 
it is put as a rule, That where judgment may be reverſed by a 19%, 191. 
writ of error, the party ſhall not be admitted to do it by plea z but 4. Bas. Aber. 

a ſtranger to it muſt avoid it by plea, becauſe he is no party to 427+ | 
the judgment: as if a ſcire facias be brought againſt the bail, it is 
a good plea for them to ſay, that the principal was dead before 
judgment given, by way of excuſing themſelves to bring in the 
; but it is not good to avoid the judgment, becauſe m_ 


| Trinity Term, 30. Car. 2. In — B. 


rer Can or inſt the record, which muſt be avoided by writ of error, 1. Rall 

ANDAL | 

ANDMISWIFL. * 449 742: | 7 | 

Tux Count were of opinion, That the plaintiff might avoid 
the judgment without a writ of error ; eſpecially in this caſe, wherg 
it is not only erroneous, but void. 
*[ 399] * 0 
Caſe 187. * Hill ageinf Thorn. 


eee IN an arbitrament it was held by the Court, FIxs r, That if 
only be agned two things be awarded, the one within and the other not within 
of what is tub- the ſubmiſſion, the latter is void ; and the breach mult be aſſigned 
mitted. only upon the firſt. - 

Godb. 165. 12. Mod. 585. 3. Bulſt. 313. 2. Keb. 60. Ld, Ray. 114. 123. 


The Court will SxcoxDLY, If there be a ſubmiſſion of a particular difference, 
not 8 and there are other things in controverſy, if in ſuch cafe a general 
22 * . releaſe is awarded it is ill, and it er; be ſhewed on the other 


fide to avoid the award for that cauſe. 


21. THixDLy, If the ſubmiflion be of all differences till the roth 
6. Mod. 232. day of May, and a releaſe awarded to be given of all differences 
ppg till the 20th day of May, if there be no differences between thoſe 
* Rep, two days the award is good ; if any, it muſt be ſhewed in plead- 
645- ing, otherwiſe the Court will never intend it. 


Reciprocal cow FOURTHLY, That recipcocal covenants cannot be pleaded one 

2 cannot in bar of another (a), and that in the aſſigning of a breach of 

ea covenant it is not necefiary to aver performance on the plaintiff's 
: fide (6). 


(a) But ſee the caſe of Johnſton v. 3. Lev. 41. 1. Show. 391. 1. Bay 
Car. 1. Lev. 152. Abr. 551. 4. Bac. Abt. 16. | 
(6) LY Co, 75. Cro. Jac, 045 · 4 


Caſe 188. Staples againſi Alden. 


—ů— EBT vyon A BOND conditioned to deliver = pair of ſhoes 
ny ſhoes 10 4, within a month at Hollorn-Fridge to Henry Knight, a com- 


a common car- mon carrier, to G. for the uſe of the obligee. The defendant 
rier, for the uſe pleaded, that in all that ſpace of a month Henry Knight did not 
cf the obligee, come to London, but that ſuch a day at Hallorn-Briage he delis 


» By — vered ſorty pair of ſhoes to A. G. the carrier's porter. 


r "a Io this plea the plaintiff demurred, For that the condition be- 


the maſler ſhall ing to do ſumething to a ſtranger, the defendant at his peri] ought 
be bound by it. to perform it (4): like the cafe where the action of debt was 
Abr. Eq. 308. breught upon a bond conditionec, that the defendant ſhould give 


10. Mod. 110. 4:3. 11. Mod. 87. 267, 12. Mod. 483. 564. Stra. 480. 505. 653 
Ld. Ray. 792. z. Bac, Abr. 709. F 


(a) See the Year Books 33. Hen. 6. pl. 13. and 4. Hen, y. pl. 4 
ſuch 


ti=sS> m5 


bo 2 


Trinity Term, 30. Car. 2. In C. B. 


ſuch a releaſe as the judge of the prerogative court ſhould think STar ee 
ft; the defendant pleaded that the judge did not appoint any re- 8% 
caſe; and it was adjudged no good plea, becauſe the obligation is 4. 
on his part, and he ought to tender a releaſe to the judge, Cro. 
Eliz. 716. | 

But on the other fide it was ſaid, that a delivery to the ſervant 
is adelivery to the maſter himſelf ; and if parcels of goods are de- 
livered to the porter and loſt, an action lies againſt the maſter, 


* Tre CourT (abſente NokTH, Chief Fuftice), held the plea * 10 
to be good, and that ſuch a — Ba be made as — [3 4 
according to the intent of the parties, and that a delivery to ths 
man was a delivery to the maſter, 


Whereupon judgment was given for the defendant. 


TRINITY 
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A ö ...... ——— 


Gillmore againſt Executor of Shooter. 


NDEBITATUS ASSUMPSIT.— There was a treaty of 
marriage between the plaintiff, who was of kin to the teſtator, lament cannot 
and the daughter of one Harris, with whom he afterwards have a retro» . 

had two thouſand pounds as the marriage portion; and Mr. Shooter — 

in his life-time promiſed to give the plaintiff as much, or to leave — 
him worth ſo much by his will. This promiſe was made before the 2. c. 3. which 
24th day of June, before this action brought. The marriage took makes certain 
effect. Harris paid the two thouſand pounds, and Shooter died tg der wid 
in September 1 having made no L of the money, „ doced into 
or any proviſion for the plaintiff by his will. This action was writing, was 
commenced after Shooter”s death, and upon the trial a ſpecial verdict held not to 

was found upon the ſtatute of Frauds and Perjuries, 29. Car. 2. nd to a 

c. 3. which enacts, 4 That from and after the 24th day of June made morieus 

© in the year 1677, no action ſhall be brought to charge any per- the com- 

« ſon upon any agreement made in conſideration of marriage, &c. mencement 

« unleſs-ſuch agreement be in writing, &c. ;” and that this was oi the 28. 

2 bare promiſe without writing. $. C. 1. Freem, 


5 c. 2. Lev. 227. S. C. 2. Jones, 208. 8. C. . Vent. 330. $, C. 2. Show. 16, 1. Com. Digs 
146. 1. Bac, Ab. 75. 4. Burr. 2461. 


1 
G 


. Trinity Term, 30. Car. 2. In B. R. 


mens And by Wrrpr and Joxxs, ices (abſente Twisp 
judgment was given for the — + np it 1 d not be preſumed a. 
err, that the aft a retroſi err to which w. 
plaintiff was then inti for if a made before 

— te will hat of June, and the teſtator had died afterwards, yet 


been good, though it had not been in purſuance of the 


TRINITY 


that the breach related to all the three covenants, and therefore 
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* Aſter againff Mazeen. Caſe 190. 


in which the defendant had covenanted that he was ſeiſed the breach at 

in fee, &c. and would free the premiſes from all incum- figned relate to 
brances, in which there was alſo=another covenant for quiet en- Jeans ug 
joyment; and the breach aſſigned was upon an entry and d — 
eviction by another, and concludes et fic conventionem ſuam præ- «t fic fregit con- 
dictam fregit, in the ſingular number. SR yet it 

MAYNARD, Serjeant, upon a demurrer to the declaration ſaid, LET: OS 

the concluſion was ill, becauſe he did not ſhew what covenant in ante, 229. 
particular; and if he ſhould obtain a judgment upon ſuch a de- Hard. 278. 
claration, the recovery could not be pleaded in bar to another Cro. Jac. 295 
action brought upon one of the other covenants. 


But Convess for the plaintiff ſaid, that © conventio” is namen 
colleivum, and if twenty breaches had been aſſigned, he ſtill 
counts de placito quod teneat ei conventionem inter eos fact. 


And of that opinion was THE CouRT ; and that, the breach 
being of all three covenants, the recovery in one would be a 
good bar in any action afterwards to be brought upon either of 
thoſe covenants. 


(Oni te wen plaintiff declared upon an indenture Ia covenant, if 


See 8. & 9. Nl. 3. c. 1, k 
Farrington 


oy __ \ 
* rr 


4 
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Caſe 191. Farrington againſt Lee. 


Limitation of TL NDEBITATUS ASSUMPSIT, for money bad and received 
Lale eee, e J to the uſe of the plaintiff; a quantum meruit for wares fold; 
account be- and an in/imul computaſſet, &c. The defendant pleads the ftatute 
tween wer- of Limitations, © nox aſſumpſit infra ſex anmes.” The plaintiff 
—ͤ—ͤ replies, that this action was grounded on the trade of merchatts, 


203. dant rejoins, that this was not aft action of account. 


— The plaintiff demurred, For that this ſtatute 21. Fac. 1. e. 16. 
Cafes T. T. 63. was made in reſtraint of the common law, and therefore is not to 
LA. 32- be favoured or extended by equity, but to be taken ſtriftly ; and 
72. Mod. $79. that if a man hath a double remedy, he may take which he pleaſes; 
2. Vern. 235 a . y y a 
Abr. Eq. 303. and here the plaintiff might have brought an action of account, 
Prec. Ch. 385, or an action on the caſe grounded on an account. 
398. Sue. 394 gut BALDYWN, Serjcant, inſiſted that the declaration was 
* | 312 ] notfull enough, n that the action 
+. Peer. Wms, did concern merchants accounts, that the replication did not 
Su, 
er Tur CovurT were of another opinion; for that it need not 
3% 356. be ſo ſet forth in the declaration, becauſe he could not tell what 
14, Ray 2.153. the defendant would plead, fo that ſuppofling him to be within 
35 1099 the ſaving of the act his replication is good; and it is the uſual 
2 way of ing, and no departure, becauſe the plea of the defen- 
& — dant gives him —_ us bs ba 4g Wan ok 1 3 
. 6&). to accounts een me ts ir ants ; 
5 5 Abr. an action on the caſe will not lie againſt a bailiff or factor, 
84. where allowances and deductions are to be made, unleſs the ac- 
Jones, Cr count be adjuſted and ftated, as it was reſolved in Sir Paul Neat's 
3. Show. 34x. Caſe againſt his Bailiff. Where the account is once fated, as it 
4- Mod. 10g. was here, the plaintiff muſt bring his action within fix years (a); 
2. Vezey, 40. but if it be adjuſted and a following account is added, in ſuch caſe 
Mod. Rep. 71- the plaintiff ſhall not be barred by the ſtatute, becauſe it is a run- 


3 ning account (h); but if he ſhould not be barred here, then the ex- 


Burr. 1283, Ception would extend to all actions between merchants and their 


factors, as well as to actions of account (c); which was never in- 
tended; and therefore this plea is good, and the faving extends 
only to actions of account. 


Whereupon judgment was given for the defendant. 


(a) see Webber v. Tivel, 1. Lev. 2. Vent. $9.; and Cheveley v. Bond, 
237. 2. Lund. 124 2. Keb. 622. 4. Mod. 105. Holt, 427. Carth. 226. 
634- 1. Show. 341. ; 

(6) See Martin v. Delboe, 1. Mod, (c) See Sherman v. Withers, 1 Clan- 
Jl. 1. Lev. 29%. 1. Sid. 455. Cates. 152. 
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Aſtry againft Ballard. | Caſe 192, 
TU HE DEFENDANT became bail for fix perſons; againſt Bail are not df. 


whom the plaintiff got a judgment; and two were put charged by two 
in execution. The plaintiff afterwards brought 4 ſcire ** of fix princi- 


facias againſt the bail, who pleaded, that two of the principals {7 eons ken 

were taken in execution before the ſcire facias brought. forethe ſcire fa- 
cias fi ou 

The queſtion was, Whether the bail was not thereby diſcharged ? but — 


ſurren- 


Ir was AGREED, that if five had ſurrendered themſelves after 2 before the 
judgment, yet the bail had been liable; but not ſo if the plaintiff return of theſe _ 
(as in this caſe) have once made his election by ſuing out ex- <ond/cire faciar, 
ecution againſt the principals, and thereupon two are taken and in hege. 
cuſtody, Before the return of the ſecond ſcire Jon they have 7 IE 
liberty, by the law, to bring in the principals ; but the plaintiff, (L313 
having taken out execution, hath made it * now impoſſible for 5 C. , yy. 
the bail to bring them in to render themſelves. 28 hk 

| . 2, . 
195- 8. C. 2. Jones, 75. 8. C. 3. Keb. 76. 765. S. C. 1. Danv. 676. S. C. 3. Dany. 375. 
1. Roll. 897. Cro. Jac, 320. Comyns, 554. 8. Mod. 31. 188. 194. 10. Mod. 44. 267. 30% 
11. Mod. 59. 12. Mod. 99. 412+ 236. 319. 351. 423. 525+ 559. 567, 583. 601. 1. Barnes, 47. 
52. 56. 74. 83. 2. Barnes, 56. 91. 2. Peer, Wms. 542. Stra. 197. 419+ 444. 643. 781. $72 
915. 922. 127. Ld, Ray. 156. 1097. 1177, 1452. 146% 1+ Bac. Abr. 219. 4. Bac. A 
471. | 


Vor. II. | Y But 


Trinity Term, 30. Car, 2. In B. R. 


Array But SYMPsoON argued, that the bail was not diſcharged ; for he 
ought wh bring ja the other fours, ot elſe he hath not performed — 


Barra. 1 


- 


- 


Sid. 107. Ants it wa jute y THE CouRT we Ks hh vg 
plete ſatisfaction like reſolution was in this court ig 
the caſe of Orlibear v. forris. 
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Strode againſt Perryer. Ciuaſe 193. 


| SPECIAL vERDICT IN EIScrukENT.— The caſe was 4. having a fon 
this: Robert Perryer, beiizg ſeiſed in fee of the lands aud N eee 

in quetien; — — — OO 

Robert his youngeſt ſon; and, bei: ig fo ſeiſed, he deviſes theſe pod ts his son 
lands to his youngeſt fon Robert anc}. his heirs. Robert the deviſee Robert and his 
dies in the life-time of his father, and leaves iſſue a ſon named beirs, and gives 
Robert, who had a legacy deviſed ty him by the ſame will. The * mgacy. bor id 


grandfather afterwards annexed a, codicil to his will (which was 3, — 


agreed to be a republication), an 4 then he expreſsly publiſhes the Gn dies in the - 
will de nove, and declared that his.grandſon Robert ſhould have the life-time of the 
land as his ſon Robert ſhould have enjoyed it had he lived. teltator, who af- 


terwards annex 
ed a codicil to his will, and publiſhes ' tis will de av, declaring that his grandſan ſhall have the land 
2 his ſox would have enjoyed it had he lived. Taxs GRAX D+ON cannot take the lands thus deviſcd 3 
for by the death of Tw* tox the deviſe vas void, and therefore could not be revived to the grandſon by 
the parel declaration. —-S, C. 1, Mod, 2 35. S. C. 1. Trem. 292. 477. 8. C. 1. Eq. Abr. 40%. 8. C. 
2. Lev, 263. S. C. Pollex. 546. 8. C. P. ay. 408. S. C. 1. Vent. 341. 8. C. Jones, 135. 8. C. 3. Keb. 
$45. S. C. 2. Show. 63.— Moor, 35*,. 404- Cro. Eliz. 422. Abr. Eq. 215.406. Comyns, 381. 
451. 531. 8. Mod. 221. 9. N od. 7. 9. 68. 159. 10. Mod, 96. 371. 41. 520. $26, 
11. Mod, 111. 148. Gib. Eq., Rep. 4. 11. Fuzg. 225, 246. 314. Prec. Chan. 47. 
1. Vern. 23. 30. 35. 97. 2. Ve u. 106. 441+ 503. 624. 593. 653. 722. 2. Peer. Wms, 136, 
332+ 347+ 383+ 529. (624). 3. P . Wms. 51. 354+ Stra. 2. 445. Ld. Ray. 478. 1283. 1326. 
3- Com. Dig. “ Heviſe (E. f.) (N. 25.). Cowp. 37. 840. 812. 1. Bro, Chan. Caf, 296. 
Dougl. 31. Powel on Deviſes, (6. 678. Gilbert on Deviſes, 90. 4. 242 Rep, 602. 

Y 2 4 
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The queſtion was, Whether the grandſon, or the heir at law 
had the better title? _ ' 5 


PeMBERTON and MAYNARD, Serjeants, ed for the title 
of the plaintiff (who was heir at law), that if a deviſe be to 5. 
and his heirs, if S. die, living the deviſor, the heir ſhall take no- 
thing, becauſe no eſtate veſted in his anceſtor (a); ſo if a deviſe be 
to the heirs of S. after his deceaſe, the heir ſhall take by purchaſe, 
for he cannot take as heir for the reaſon aforeſaid. By the death 
of Robert the ſon, the deviſe to him and his heirs was void, and 
the annexing a codicil and blication of the will, cannot make 
that good which was void before: if it cannot make it good, then 
the heir cannot take by purchaſe ; and by deſcent he cannot take, 
for his anceſtor had no eſtate, and therefore he ſhall have none. 
Beſides, this is not a good will within the ſtatute, which requires 
it to be in writing: now the deviſe by the written * will was to 
the ſon, and the republication to the on was by words and 
not in writing; ſo that if he cannot take by the words of the will, 
he is remedileſs ; and he cannot take as heir, becauſe his an- 
ceſtor died in the life-time of the teſtator, Moor 353. Cro. Elia. 
243- 

SKIPWiTH and BARREL, Serjeants, on the other fide, That 
the new publication makes it good; for it makes a new will in 
writing, and it ſhall take 2 the publication which 
makes it have the effect of a new will. It is true, deeds ſhall not 
be extended farther than the intent and meaning of the parties at 
the time of the delivery, but wills are to be expounded by ano- 
ther rule; therefore, gh by the death of the fon the will was 
void, 2 republication it hath a new life, 1. Roll. Ar. 
618. 5. Co. 68. 8. G. 125. 


Tux Ckrzr JusTIce, Wynpram and Arkixs, Fuſtices, 
were of opinion for the grandſon againſt the heir at law, biz. 
That the republication made it a new will, and the grandſon ſhould 
take by the name ab ag and ATgINs, Fu/tice, relied on the 
caſe of Brett v. Rigden in the Commentaries (b), where new pur- 
chaſed lands paſſed by a republication. FJ 


But A wRIT OF ERROR being brought, upon this judgment, in 
the king's dench, it was reverſed (c). - : 


(a) Fuller v. Fuller, Cro. Elz. 423. Goodright v. Wright 1. Str, 25. 
Hodgſon v. Ambroſe, Dougl. 337. 2. Peer Wms. 397. 
Warner . White, Dougl. 334. =. (c) See 8. C. Show. 66. 8. C. 1. 
Brown's Caſes in Chan. 219. zotis; and Vent. 342. S. C. Pollexien, 552. 8. C. 
Doe, on the demiſe of Turner and his 2, Jones. 135. 1. Eq. Abr. 405. 
Wife, v. Kett, 4. Term Rep Cor. nate (a). 1. Mod. 268.; and Powel 

„ Plowd. 340. in the ſecond Reſo- on Deviſes, 676. 678. for the reaſons oh 
lution of the Court, 345. See alſc, which the judgment was reverſed, 7 
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Anonymous. | Caſe 194; 


court in the caſe of the children of one 3 ry his — _ 

wife, to ſtay proceedings there upon ali them, 4 vrou 
that the ſaid Coller be had 5 Anne, che ſiſter of the faid Mary. — 2x 
They both appear and confeſs the matter, upon which a ſentence of à marriage on 
divorce was to paſs; whereas in truth Collet was never married to the ground of - 
Anne, but it was a contrivance between him and his wife to get en, with = 
themſelves divorced, and the marriage declared void ab initio, to _ — 4 
defeat their children of an eſtate ſettied upon them in marriage, 


with remainders over, by them after they had been % Jy 213. 

married and lived together ſiæteen years. di. a. — 
The reaſon why a prohibition was prayed was, Becauſe mar- 156. 
is wk ah ay s, for that 2 

inheritance and fr d of land were concerned in this caſe. Stra. 53. 


Tx Cour directed that they ſhould fuggeft this matter, #* 13151 
and that it was a contri vance to obtain a ſentence of divorce to 1 
nn them, and then to move 1. 10d. 614. 


| M. SAUNDERS moved for @ prohibition to the ſpiritual Prohibition Hes 


| for a prohibition, | 3- Mod. 164. 


RED »mallwood - 


n 
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Trinity Term, 34. Car. 2. In B. R. 


- Caſe 195. Smallwood againſt Brickhouſe. 
| The fpiritual THE SUGGESTION was, That F. being under the age of fr. 


court is to judge teen years, had made a will, and that the prerogative court 
Cn 5 proceeded to the proof of it ; whereas, by the — law, a per- 
ble of making ſon is not capable till ſeventeen years ; and therefore a prohibition 
a will ; and was prayed. 

therefore ſhall np . . 

not be prohi- And that the common law hath determined the time my Lord 
bited, although (ales Commentary upon Littleton was cited, Co. Lit. 89. b. where 
eve grant pro- it is ſaid, That at eighteen years of age he may make his teſta- 
N *. in. ment and conſtitute executors; and the age of a perſon is triable 
fantunderſcven- alſo in pats. 

Wande. But THE Count faid, that the proof of wills and the validity 
8. C. 2. Jones, of them doth belong to the eccleſiaſtical court; and if they adjudge 
3. C. Show, à perſon capable, the Court will not intermeddle, for it is within 
254 their juriſciction to adjudge when a perſon is of age to make a 
x. Sid. 164. will; and ſometimes they allow wills made by perſons of fourteen 
2. And. 12. years of age, and the common law hath appointed no time; it de- 
— he - % pends wholly on the ſpiritual law: And therefore a prohibition 
Abr. Eq. 153. * denied. | 

283. 1. Vern. 255. 328. 461. 2. Vern. 8. 49. 76. 469. Prec. Chan. 416, Gib. Eq. Rep. 


74+ 203. 209. Fzg. 1, 110. 123. 164. 176. Stra. 73. 481. 666. 703. $47, 857. 96 
3. Bac. Abr. 119. ' 


Caſe 195. Joan Bailey's Caſe. 
Adminiſtration \, FOTE. One Jean Bailey being in execution, the plaintiff 
"©; e N d:ed ror the right of adminiſtration came to her. 
execution does And a motion was made for a habeas corpus to bring her the 
not extioguiſh - compter into this court, for that having adminiſtered to her cre- 
the debt. ditor ſhe might be diſcharged, —BuT it was denied, for ſhe could 
22. Mod. 9. not be thus diſcharged, becauſe non cenflat de perfond ; neither 
205. * can the give a warrant of attorney to acknowledge ſatisfaction. 
Therefore let her renounce the adminiſtration and get jt granted 
to another, and then ſhe may be diſcharged by a letter of attorney 
from ſuch adminiſtrator. | 
«©3161 
Caſe 197. 


The Court will 
not grant a mar - 


| Anonymous. 


MANDAMUS to ſwear one who was elected to be one of the 
2 eight men of Abburn Curt. Ir Was DENIED, becauſe it is 
Anden thenaturs uncertain; for it ought ſpecially to be inſerted what the office is, 
of the office be and what is the place of one of the eight men of Aßburn Court, 
ſtated. that it may appear to the Court to be ſuch a place for which a 
4. Com. Dix. mandamus doth lie; and ſuch a writ hath been granted for 
: one of the approved men of Guildford (a), yet it was ſpecially ſet 


* 
B. R. H. 99. forth what his office was. 


3. Bac. Abt. "I 
330. (a) 2. L. 162. Raym. 252. 
: EASTER 
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Birch againſt Lingen. Caſe 198. 
Pace mths was obtained upon a bond twenty. five years Diſcontituancey 
ſince, and in one of the cont inuances, from one Term to ano- where amend- 
ther, there was a blank. The executors of the defendant . 
now brought a writ of error; and the plaintiff in the action got 8. C. Skin. 46. 
a a rule to amend and inſert the continuance} ſuggeſting” to the Moor, 710. 
Court, that it was a judgment of a few Terms, and fo aided by the g. 2 => 
ſtatute of 16. & 17. Car. 2: c. 8. Upon this rule the plaintiff — P 
_ fills up the blank, and the record was certified fo filled up into the 2. Sund. 289. 
exchequer-· chamber. 97.7 ON £3913 $64 en en mites Meds 


Mk. PoLLEXFEYF. for the defendant, moved, that the record sua. 139. 734+ 
might ſtand as it did at firſt, and that the rule was got by a trick, 8 
20 on a falſe ſuggeſtion, it being a judgment before the reſtora- 7. Dig. 
tion of this king, and a diſcontinuanee not amendable, for it is (1). | 
the act of the N and for an authority in the point the caſe of x. Bee. Abr. 
Friend v. Baker (a) was Cited, where; after a record certified, a mo- 89. 98. 208. 
tion was made to aniend it, becauſe day was given over to the 50 
parties from Eaſter ts Michuelmas- Term, and fo Trinity-Term 
left out, where by the opinion of RoLL, _ Juſtice, that the 

giving of a day more than is neceffary is no diſcontinuance; but 
where. a day is wanting, it is otherwiſe. 4 


1 (a) Stiles, 339% 2. Dani Abr. 1514 
| TS: But 


— 


1 
1 


— err - — 


Eaſter Term, 34. Car. 2. In B. R. 
Bizcn Bot SANDERS, — — the plaintiff, ſaid, that this was only a mi 


gut fron of the no diſcontinnance, but amendable ; the 42. 
Liz6**- commoily ee Ron 
them up, i i ly e o, and amemlable by th 3 and 
now up b te rule of the Court, gi 

not e e an error. | 


*[ 317 ] * Tas Chur Jusrick was of opinion, That this was not 
nuance, but an inſufficient continuance, and an omiſſion 
clerk only, who if he had filled up this blank himſelf with. 
out rule, it could not afterwards be ſet afide. 


But Jones, ice, was of another opinion, That it was 
ſuch a miſpriſion of the clerk as was not amendabl the ſta- 
tute» of 8. Hen. 6. c. 12. ſince it was not the erm, and 
al the jevcentings being in the break of the 1 rt only du- 
ring the Term, it ought not to be altered, but leſt in blank as it 
was; for where judgment is entered for the plaintiff, the Court 
may, upon juſt cauſe, alter it the fame Term for the defendant, but 

Cowp. 343. not of another Term, the whole Term being but one day in law: 
and though the writ of error be returned into the exchequer, that 
will make no alteration, for the record itſelf remains ſtill here, 
and it js only. a tranſcript that is removed thither,—bod adjuur- 
 natu) (4). 

(2 It was holden by the greater . 
opinion, that this was not amendable by ing to law, they could not alter it, but they 
the clark without the order of Tus could punifh him. 8. C. Skin. 46. 


* 19% Warren — Arthur. 


TN 


- eds Jeffer o/id Covenant wi x ay x ty" rn hich ea he that he 


enn during the ſaid leaſe, ſhould have li- 

and full to fell the ſaid trees, and root them up, re- 

iring the where they did grow; that the ſaid Martin 

fome of the trees to the endant, by virtue whereof he 

and the reft of his ſervants did cut them down, which is the ſame 
of the cloſe of which the plaintidF complains. 


To which plea Mz. Pol IExTxN demurred for the inſuffici- 
41 the defendant did not ſhew that, upon cutting down 
he did repair the. hedges, as by the nt ——— 


— ſor this, being a limited and qualified ought 


r r eee y annexed to 


. Vern, $ . to any one elſe, and fo the deſen- 
. N 2 dant hath wholly failed in his plea: he might have juſtified under 
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2. Vern. so. Martin, but not in any of their own rights. 
342. 668. . 249. 381. 9. M. d. 11. 06. 1. Mod. 37. 72. 466. 12. Mod. 247, 151. 


rec. Chan, 22 293. 452. 474. Caſes — T.lb. 72. 93. Gilb, Eq. Rep. 137. 166. 
Fug. 15% 14+ 2. Peer. Was. (608). Stra. 596. Gone 662. 992. Ld, Ray. 660, 3. Salk. 
276. 1. Salk, 240. 4. Com. Dig. © Poiar (A. 1). 


But 


— wn ons £. ha aw. _— 


Faſter Term, 34. Car. 4. InB.R.  *[ 418] 


* But Tu Covert were of opinion, That an action doth'lie Wasa 
in this caſe, both againſt the leſſor and his aſſignee acting under 5a 
his power. They agreed that a bare power is not aflignable; . 
but where it is coupled with an intereft, it may be affigned ; and 
here was an intereſt annexed to the power; for the leſſor might 
ſever the trees from the reverſion. 


Whereupon judgment was given for the defendant. 


Scoble againſt Skelton, 0 200. 


T PLAINTIFF declared, That he was ſeiſed of a tenement & preſcription 
1 called E2ft, and the defendant of another tenement called n **ly be 

Men Travalleck ; and that he and all thoſe whoſe eſtate he had, uta f. f 
did uſe to fetch pot-water from the defendant”s cloſe, &c. Iſſue was and therefore, 


taken upon this preſcription, and a verdict for the plaintiff, in pleading, it 
. er- 
Mz. PoLLEXFEN moved in arreſt of judgment, That the de- prely alledged 
claration did ſet forth generally that he was ſeiſed, but it did not that the party 
appear it was in fee ; * if it be for life only, then the action ed ee. 
doth not lie, becauſe a preſcription cannot be annexed to an eſtate 3. C Skin. 36. 
for life. 5 
195. 
TRrEMAIN inſiſted, that the declaration was ſufficient, and cer- 10. Co. 59- 


tain enough ; for when the plaintiff doth alledge that he was ſeiſed 1. fla. 27. 


generally, it ſhall be intended a ſeiſin in fee; eſpecially after 10. Mod. 158. 


229. 
But THz Couxr held the declaration to be defeRtive in ſub- M9 19+ 


ſtance, becauſe a preſcription cannot be annexed to any thing but hd os 
an eſtate in fee, and therefore it is not helped after verdict. — The ng 33% 


judgment was reverſed. . 4 Dig. 38. 
\ p- 47 
Putt againf Roſter. Caſe 201. 


'P RESPASS FOR TAKING or HIS CATTLE.-—The defendant A recovery in 

juſtifies for a heriot; and, upon a demurrer, had judgment. aeg 
The plaintiff afterwards 3 an action of trover and conver- 8 
ſion for the ſame cattle ; the defendant pleaded the former judg- or the due 


ment in treſpaſs in bar to this action of trover ; and the plaintiff raking, 


demurred. - 


PLN ; *[ 319] 
* MAYNARD, Szrjeant, argued, That the plea was not good, 


becauſe treſpaſs and trover are diſtin actions, and one may A mn 1 


de where other is not; as if an infant give goods to one, 8. C. ; 
an action of trover doth lie to recover them, but treſpaſs will not: 634. 

io if goods be delivered to another, and he refuſe to deliver them 8. C. Skin. 48. 
upon demand, trover, but not treſpaſs, will lie; and therefore, 464 8 
theſe being different actions, a recovery in one ſhall be no bar to 36. 
Ante, 42. 294. 4. Co. 39. 5. Co. 53. 6. Co. 37. Co. Ent. 38. Cro. His. 667, Cro. Jag. 15, 
2. Leon. 313. 3. Leon. 194. 3. Lev. 124. 11, Mod. 68. 71. 181. 198. 219. Stra. vas. 
Ld. Ray. 1217. 1. Salk. 10. 3. Burr. 1423. 1. Com, Dig. 112. 4. Bac, Abr. 139. 
3, Vent. 169. 2. Bl. Rep. 7 9. $31, . . 8 8 th : « 
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6. Co. 8. 


Eaſter Term, 34. Car. 2. In B. R. 


Perry the other. A formedon brought in the deſcenuer, and judgment 

t thereon, is —— in bar to a formedon in the — 

Nn There is a great difference between a bar to the aftion and to 

the right; as where an adminiſtrator ſued, not knowing that he 

was made executor, and judgment againſt him z and CET 

ed the will, and brought an action as executor ; the former 

judgment had againft him as adminiſtrator ſhall not be a bar to 

this new action, becauſe it is not a bar to the right, for by miſ- 
conceiving his action the former abated. 

Mx. Hol r argued, That theſe were actions of the ſame na- 
ture, and therefore a judgment in one was a good plea in bar to 
the other. Treſpaſs or trover lies for taking or carrying away the 

oods of another, and when he hath made his election which to 

_ a recovery there ſhall be a perpetual bar to the other, In 

| an appeal of mayhem, the defendant pleaded a former recovery 

p in an action of aſſault and battery, and held good; though one is 
| of a higher nature than the other. 


cin. Uu Court were of opinion, That an action of trover doti 


he where a treſpaſs doth not, and if the plaintiff hath miſtaken his 
action, that be no bar to him. As to the caſe put of the 
mayhem, that doth not agree with this, becauſe there can be no 
mayhem without an aſſault, but there may be @ trover without a 
5. Co. 32. Freſpaſs; and though the appeal of mayhem be of a higher nature 
Cro. Jac. 25. than the aſſault, becauſe it doth ſuppoſe guid felonice mayhemzarit, 
4. Lev. 216. Vet the plaintiff can only recover damages in both. If a man bring 
2. Ul. Com, treſpaſs for the taking of a horſe, and is barred in that action, yet 
390. if he can get the horſe in his poſſeſſion, the defendant in the treſ- 
paſs can have no remedy, becauſe, notwithſtanding ſuch recovery, 
the property is ftill in the plaintiff. The defendant in this caſe 
hath juſtified the taking of the cattle for à heriot, and by the de- 


= L 320 ] murrer the juſtification is * confeſſed to be true in fact. Now 


by the taking for a beriot, the property of the goods was altered; 
and wherever the property is determined in treſpaſs an action of 
trover will never lie for the fame. But it is a good plea in bar. 


And ſo it was adjudged here (a). 


| ec 
(a) It is ſaid, that the report of this caſe in this book is apparently wrong, 
4. Bl. Rep. 779- z and ſee the note at the end of the ſame caſc, 3. Mod. 2. 


| Caſe 202. 22 James againſt Trollop. 
. 5 grants 


RrOF A JUDGMENT IN THE COMMON PLEAS in an 
— 5 > or: on upon a prohibition, where the plaintiff did ſuggeſt, 


Lore in e, That JFilliom late PRIOR of Norbury in Staffordſbire vas 
| or_ they cannor/ ſeiſed of the ſaid manor and of the tithes thereof /imul et ſemel, as 


be pleaded; but of a portion of tithes, &c. ; that the ſaid yR10R, in the twenty- 


d private grant, 
though made beyond the time of legal memory, may be pleaded, though not allowed, as a grant of a 


manor from a prior in the reign of Henry the Firſt, -S. C. Pollexf, 623. S. C. Skin. $1. 239 · 


8. C. a. Show. 439. Abr. Eq. 367. Gilb, Eq. Rep. aa5. 229. 3. Bac. Abr. $6. Gilb. Evid. Fry 


een 


p! ² . . 


Eaſter Term, 34. Car. 2. In B. R. 


fifth year of Henry the Firſt, granted the ſaid manor and tithes to Janes 
William Fitzherbert and his heirs, rendering rent; that the ſaid g 
Fitz herbert did enter and was ſeiſed, and held it diſcharged of Tar. 
tithes 3 that his heirs afterwards granted two hides of land, part 

of the faid manor, to S. with the tithes, at five ſhillings rent; and 

ſo draws down a title by deſcent for three hundred years to F. who 

being ſeiſed deviſed the fame to Dorothy James (under whom the 

plaintiff in the prohibition claimed); and then concludes, That 
Fitzherbert and all thoſe whoſe eſtate, &c. did pay the ſaid rent 

to the ſaid PRIOR, which fince the diſſolution was paid to the 

king and his aſſigns, in diſcharge of all tithes, &c. e defen- 

dant, having craved oyer of the deed, demurred to the ſuggeſtion : 

and judgment was given for the plaiatiff in the common pleas. 


And it was now ſaid for the plaintiff in the errors, That it doth 
not appear by the pleadings whether the plaintiff in the prohibition | 
would _— himſelf by a preſcription in non decimando, or in : 
modo decimgnat ; for the grant from THE PRIOR being the foun- 
dation of his title, he could not thereby be diſcharged, becauſe a 
deed before memory cannot be pleaded, unleſs it hath been allowed 
in a court of cyre, or ſome court of record ſince memory; and 
this deed being dated in the reign of king Henry the Fir/t, which 
was ſixty- five years before the time of memory by the common 
law, that beginning in the reign of Richard the Firft (a), what- 
ever is before that time cannot be tried by law. If it had been 
allowed in eyre, or in ſome of the courts of record, it may be SR 
pleaded, but no uſage in pars can confirm it. *[ 321] 


FIS, But ſuppoſing the deed to be good, the plaintiff hath A declaraticnin 
alledged a grant of a portion of tithes which he cannot have; 8 
for at the common law a layman was not capable of tithes in m 8 vn 
prender, for no one had capacity to take or receive them fave reign- of Henry * 
only ſpiritual perſons, for which reaſons a layman could not pre- He Firſt, by a 
ſcribe in nm decimando, but in modo decimandi he might, becauſe ? * 192 who was 
there is till an annual recompence in ſatisfaction thereof (5).— pays, Fu 3 
SECONDLY, It is not alledged, that the place WHERE, &c. was tithes thereof - 
parcel of the demeſnes of the manor, therefore for what appears it mul et ſemel,as of 
might have been always in tendency ; and though a preſcription to a * portion of the 


modus by the lord for himſelf and all his tenants is good, becauſe of the ſaid 


manor and 


it might have a lawful beginning, for the lafids-at firſt might be 10 paying to 


all in his hands before it was a manor, and ſo much paid for the the ſaid vaten 


+ tythes thereof, yet ſuch a preſcription by a tenant is not good— foe filings a- 


. * _ year, and that 
THIRDLY, He hath alledged payment to THE PRIOR, and after 8 


wards to the king, and ſo would infer a modus, to which he bath er ihe 
diſſolution of priories, paid to the king, &c, ; and fo pleading 2 prefer ption modus dicimandi in 
diſcharge of tithes, is good, — Jones, 369. 2. Co. 49. Cro. Ez. 599 . Roll. Abr. 6495. 654, 
Cro, Car, 423. Savil, 5. Skin. 239. 1. Ven. 85, 11. Mud. 46. 2. Ferr. Wms. 573. 
Ld. Ray. 137. 677. 3. Com. Dig. 86. 5. Bac. Abr. 105. 


(s) See 2. Bl. Com. 31. note (+). , | 
(5) Sce Cro. Elz. 311. Hob. 329, Cro. Jac, 308. 2. Bl. Com. 31. 


nor 
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„ ibed, but by an old deed of 
rr 


But it was faid by SAUNDERS, for the plaintiff in the prohibi- 
„ wipetoerye opti .ryag 
di of tithes ; for it is ſet forth that THE PRIOR had a por- 
tion of tithes, and the lands fimul et ſemel, and being a corpora- 
water An preſcribe for tithes in prender ; and the tithes be- 
ing well in chem, the 


a> uy rey" pa being allodged ever face, its 


*[ 322 ] * Aud to the objection, that the # . a wrong 


came to the crown, it is good, although now paid to others; ſo 
that for that reaſon the ſpiritual court ought to be prohibited. 


de payable to him who hath the right of the tithes, though it be 
not to the of the pari oy el gh, Sera where 
the plaintiff (as here) alledgeth it to be a portio decimarum belong- 
ing to the prior, ſo that it cannot be ſaid that the parſon hath not 
guid pro quo; for he had nothing at firſt. This compoſition was 
made with the prior, and the plaintiff is only to ſhew payment to 
— e. 

it is though time out of memory, it is 2 
ivate deed; but —— nd Ebaties muſt be al- 
ſo is my Lord Rolls to be underſtood in his 
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1.1 HE nature of a plea 


ſhall be taken ix bar, Stubbins v. Bird, 


4 In an action 


„ 


L. EE 


OF THE 


PRINCIPAL MATTERS, 


% 


. * 


CONTAINED IN THE 


SECOND VOLUME. 


A. 

ABATEMENT. 

in abate- 
ment is to entitle the plaintiff to 

a better aurit, Stubbins v. Bird, 65 


2. A plea, though in the form of a plea 


in abatement, yet if, by the matter it 
neceſſarily diſcloſes, it appear that the 
plaintiff hath no cauſe of action, it 


againſt a perſon as exe- 
cutor, a plea in abatement that the 
teſtator made another perſon executor, 
muſt traverſe that the defendant was 


executor, Singleton v. Bawtree, 168 


5. If a mayor be the judge in an infe- 


rior court, a defendant may 

in abatement, that the mayor not 
received the ſacrament purſuant to the 
teſt act, I/ v. Turk, 194 


ABSQUE HOC. 
See Pleading. 
ACCORD. 


A plea of accord is not without an 


averment that the thing given, or 
matter done, was is /atisfafion of the 
debt for which the action is brought, 
Mikuard v. Ingram, 43 


ACCOUNT. 


1. If an open running account be 


once 
fated, and a balance ftruck, the 3 
tor cannot recover upon a 

indebitatus only, „ 
inſert an computifſet, Milward 
v. Ingram, 44 


2. Sed quere ; For it has been held, that 
an in/imul computaſſet is no plea in bar 


to an action of 2 for, thou 
true, it I ors. bn 
promiſe on which the action is founded, 
Rolls v. Barnes (1.. Bl. Rep» 65.), 
44- i 


3- In 


A TABLE OF PRINCIPAL MATTERS. 


3. In an action of acccunt againſt a facter, 
he ſhall not be allowed a ſale upon 
credit, although the goods were peri/>- 
able, without a ſpecial authority for 
that purpoſe ; for a factor cannot, 
upon a general commiſſion, ſell the 
goods of his principal, except for 
ready money, Anonymous, - 100 


4. Rue, If a plea to account before 


auditors need be verified by oath, 101 
5. In an adtion of account, if time be 
made parcel of the iſſue it is bad, 
Breu v. Jebaflon, 145 
6. In an action of account againſt the 
defendant, as the receiver of eighty 
Pigs of lead, a plea that he did not 
receive them, without ſaying ** or 


« any part thereof”? is bad, ibid. 146 
ACQUITTAL. 


An acquittal on an indictment for a 4 


common treſpaſs” ſhall be evidence of 

the maler of, and want. of probable 

cauſe for, the proſecution, Auomymous, 

| 266 
ACT. 

1. If 4. covenant with B. to account 


for rents received, and B. covenants - 


with A. to allow him certain diſburſe- 
ments, it is incumbent on A. to do the 
firſt ad, wiz. to account for the rents, 
before be can maintain an action of 
covenant againſt B. for not allowing 


him the urſements, Samways v. 
Zia. | | : 72 
2. On a condition to an annuity 


within fix months after the death of 
A. or, on his refuſing ſo to do, to pay 
col. the eb/igee is bound to do the 
Fr ad, vi. to make a rue of a 
derd of annuity within the fix months, 
Baſtet v. Baſket," | 200 


3. If, by the a7 f C, or of the party, 
or through default of a ſtranger, it 
becomes impoſable tor the obBgor to 
do one thiag in a digunttive condition, 


be is notwichſtandiug bound to do the 


other, ibid. 204 


4 If 4. covenant not to do an a 
without the confent of B. and C. each 


of the coyenantees may maintain an 


action for his particular dama 
Wilkinſon v. Sir Richard Lloyd, 15 


ACTION. 


1. An action miſconceived cannot be 
leaded in bar of another action 
fought by the ſame plaintiff againſt 


che ſame defendant for the ſame cauſe, 
Rye wv. Standen, 294 


2. In an action for a falſe return of a writ 
iſſued out of the king's bench to the 
chancellor of the dutchy of Lancafer, 
the venue may be laid either in Middle. 

ſex or in Lancaſhire, Nayler v. Sbarp- 

eſe, ; 6. 23 

3. An action on which a defendant hes 

judgment for default of venue, or other 

defect in the declaration, cannot be 
pleaded ix bay to another action for 

the ſame cauſe, Rozal v. Lampen, 42 

An action of aſſault and battery 
brought by huſband and wife, is cured 
by a verdict finding the battery on the 
wife only, Hocket v. Stiddaſpb, 66 

5. An action Will not lie 8 a Jud 

: for acts done by him in his 1 
capacity, Hammond v. Howell, 218 

6. An action will lie on the 5. Eliz. c. 4. 

in the courts in Wiſtminſfter-Hall, 

Forreft Qui Tam v. Wit, 246 


ACTION OF ASSUMPSIT, 
d Afſumpfit. 


ACTION ON THE CASE. 
1. If proceſs be directed to the fix 
coroners of the county-palatine of 
Lancaſter, and delivered to ane of them, 
and they all return non g irventus, 
when the ane might. have arreſted the 
party, an action on the caſe for a fa// 
return will he againft the V jointly ; 
for they all make but one officer, Nay- 
ler v. Sharpleſs and Others, Coroners of 
Laxncajhire, gs 24 
2. If a defendant in cuſtody upon mz/ze 
proceſs tender a bail-bond, with ſuth- 
cient ſareties to the bailiꝶ, and bo reſuſes 
it, an action on the caie will lie again 
the Heri ß, Smith v. Hall, 32 
3. An action on the caſe in the nature of 
conſpiracy lies againſt one perſon 1 
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for cauſing theplaintiff to be falſely and 
maliciouſly indicted, per quad he was put 
to great expence, although the plain- 
tiff was acquitted of the treſpaſs laid to 
his charge, Norris v. Palmer, 51 
4. So alſo an action on the caſe will lie 
for a malicious arreſ, where there is 
no probable cauſe of action, ibid. 52 
5. And it is faid, that the acquittal on an 
indiZment for a common treſpaſs ſhews 
the proſecution to have been malicious, 
becauſe the proſecutor might have 
brought a civil action, in which the 
defendant, on being found not guilty, 
would have been allowed cofs ; and 
therefore an action on the caſe will lie 
on account of the ces to which 
he was put by the indictment, Anony- 
MCUS 4 306 
6. But an action on the caſe will not lie 
againſt a ſheriff for returning cepi cor- 
pus et paratum bhabeo, although the 
arreſted do not 5 v. 

— 
7. So an action on the caſe will not lie 
againſt the ſheriff, though he take 
inſufficient bail ; but ſhall be 
amerced if the defendants do not ap - 
pear, Ellis v. Yarborough, 178 
8. An action on the caſe lies againſt an 
ex-ſheriff tor omitting to deliver to the 
new fheriff a writ of juperſedeas, by rea- 
ſon of which omiſſion the plaintiff was 
taken in execution, Caltbrep v. 
lips, - 217 


ACTION FOR WORDS. 
1. An action on the caſe lies for ſaying, 
«« I dealt not fo unkindly with you 
% when you fole my ſtack of corn, 
Cooper v. Hawkefavell, 58 
2. Quære, If an action for words be laid 
two ways, and the laſt count is cumgue 
etiam, whether it is good, Eſcaurt 3 

Cole, a 5 
3. In what manner the ſtatute of 
2. Rich. 2. c. 5. may be recited in an 
action for words ſpoken of a peer of 
the realm, Lord Shafifbury v. Lord 
_ Dighy, | | 98 
4. To ſay of a peer of the realm, “ He 
© is an unworthy man and acts againſt 


Phil. 


« law and reaſon,” is actionable, Lord 
Townſend v. Dr. Hughes, 152 


ACT OF PARLIAMENT. 


1. An act of parhament ordaining, that 
ſcavengers ſhall be choſen in Landon 
and W:ftminfter, andthe liberties there 
of, according to the ancient uſages 
thereof, and appointing. a new form 
of election in all other places, deſtroys 
a cuſtom in the borongh of Seurbwwark 
to ele& ſcavengers in a manner con- 
trary to the directions of the act, 
City of London v. Gatford, 39 


2. Wherever à cim and the directions 
of an affirmative flatute are ſo incon- 
fiſtent with each other that they cannot 
both ſtand together, the directions of 
the Legiſlature ſhall prevail, ibid. 41 

. The ftatute 5. Edw. G. c. 16. con- 
cernin „ not 
extend to the ſale of the office of 
| ſecretary to the governor of Barbadoes, 
Daws v. Sir Paul Pindar, 45 


4. When the ſcope of an act of parlia- 
ment appears to be general, the law 
looks to the meaning of the Legiſla- 
ture, and will conſtrue the words of it 
ſo as to extend it e caſes 
within the ſame n, Crofier v. 
Tomlinſon, 8 

5. Therefore, although in the ſtatute of 
Limitations, 21. Jac. 1. C. 16. treſpaſs 
only is mentioned ; yet it is held, that 
actions of afſumpfit are within it, ibid. 

FJ 

6. An aft of parliament, although it 
concern only a particular deſcription 
of perſons, as the 13. Eliz. c. 10. 
reſpecting ecclefiaſtical perſons, is a 

neral law, of which the Judges are 
[ to take notice withour its bein 
ſpecially pleaded, Chapter of Seuth<vell 
. Bijhop of London, 56 

7. If a private act of parliament enact, 
that “all manors, meſſuages, lands, 
« tenements, poli:thons, , reverſions, 
« remainders, rights, intereſts, &c, 
« and other things, of whet nature 
% foever,”” ſhall be forfeited on an 
attainder of 10H TREASON, lands in 
fee tail are forfeited ; for they ſhall be 
included in the general words other 

p 46 things, 


A TABLE OP PRINCIPAL MATTERS: 


_ things of what nature ſoever,” 
" Brown v. Waite, 130 
8. The act of parliament 23. Hen. 6. 
c. 10. reſpetting ſheriffs bonds, is a 


| public act, Elks v. Yarberough, 178. 


notis 

An at of impoſing a duty 
— ** every fire-hearth and ſtove in any 
** houſe,” extends to /mirhs forges, 
there is a proviſo exempting 


© any z-boyſe, ſtamp, furnace, 
« or kiln,” the payment of the 
: duty, Bell v. Knight, 182 


10. An act of parliament impoſing a duty 
_ on all houſes and edifices whatſo- 
„ ever,“ includes new houſes unfi- 
niſhed, and which have never been 


une 
eb t upon any a t 
»in * ale e, 

„ fach agreement be in writing, a 
a S made before the 24 
June not be avoided by this act, 

Gilnere v. Shacter, 310 


ADMINISTRATION. 


r. By 37. Edw. 3. c. 11. it is accorded 
and aſſented, That in caſe where a 
man dieth inteſtate, the ordinaries 
« ſhall depute the next and moſt lawful 
friends of the dead perſon inteſtate to 

* er his goods,” of 
2. By 21. Hen. 8. c. 5. f. 3. In caſe 
any perſon dic intellate, or that the 

* executors named in a will refuſe to 
« prove it, the ordinary, ſhall 
* adminifiration to r <videw of the 
«« perſon deceaſed, or to the next of 
* bis Kix, or to both, as by the diſcre- 
tion of the ordinary ſhall be thought 

; - good,” 21 
3. By 29. Car. 2. c. 3. Huſbands may 
demand and have adminiftration of the 
rights, credits, and other perſonal 

. *« eſtates of their <vives, and enjoy 


*« the ſame as they might have done 


before the flatute of Difſttibutions 
* 22. & 23. Car: 2. c. 10.“ 20, notis 


WT 


4. And although adminiftration is not 
ted to a huſband de jure, it is 

id to have been agreed, the 
NY of his 
wife, is inti to adminiſtration, 

\ Wiljen v. Drake, 21 
5. Sed quere, If a fone have debts 
due by ſpecialty, and ſhe marries and 
dies, whether the huſband ſhall, by 
the 3 — py admin/trat 8 ion, 
or 22. & 23. Car. 2. 
c. 10. to make diftribution to her kin- 
dred, ibid. 20 
6. Jure, As a feme covert cannot by law 
—— eng — 
to be a perſon dying inteſtate within che 
meaning of 21. Hen. 8. c. 5. 22 
A declaration as adminiſtrator, ſtating 
that adminiftration was granted to him 
by the official of the biſhop, is ſufficient, 
without alledging him to be loci iftias 
ordinarius, for he ſhall be intended to 
r are 2 * 
peculiar, the partic authority to 
RBDe. 
aws v. Harriſon, Ne 65 


8. If a huſband die leaving his wife his 
executrix, and ſhe dies probate 
granted to her, the adminiſtration 
of the huſband's effects muſt be granted 
to, and diftribution made among, the 

next of kin of the haſband, and not to 
the next of kin to the wife, Harri: 
Caſe, { | 10 
To debt on bond againſt an adnini- 

of firator the d plead, that 
he gave another bond ix Bh own name 
in di of the firſt bond, Peck v. 
Hill, a 137 


10. To debt on bond againſt an adni- 
niſtrator, if iſſue be joined whether he 
had affets on a particular day, it is an 

- immaterial iſſue, Read v. Dawſon, 139 


11. The ordinary cannot grant admini. 
ſtration where there is an executor 
named in a will, Abraham v. Cuning, 
bam, 149 

12. In ſuch caſe, therefare, if a ſtranger 
obtain adminifration, and thereby poſ- 
ſeſs himſelf of the effects of the teſtator, 
and fell a leaſe, ſuch ſale is void, al- 
though the executor afterwards re- 
NOUnces, ic id. 146 

13. if 
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13. If a plaintiff has a debtor in execu- 
tion, and, upon the death of the plain- 
tiff, adminiſtration be granted to the 
debtor, yet the Court will not diſ-harge 
ſuch debtor from the execution, Joan 
Baillie's Caſe, 315 

14. Where divers 
niſtration as next of kin to an in- 
teſtate are iu equal degree, the ordi- 
nary may commit adminiſtration to 
which he pleaſes, Smith v. Tracy; 205 

15. To debt on bond againſt 

” if the de endant plead a 

judgment retovered againſt the inteſtate, 


and no aſſets ultra ; the plaintiff may 


reply; that an action was brought 
againſt the inteſtate, but that he died 
before judgment, and that the judg- 
ment afterwards obtained was kept on 
foot by fraud, Rardal's Caſes 308 


Ser nxECUTOR, 


ADVOWSON: 
1. If a manor, formerly in the poſſeſſion 
of an abbot, and to which * 
ad vb was appendant, be granted by 
ed noe fr dag err un rn 
ception of . pen 
1 thereby deſtroyed, Err Vs 
Biſhop of Rocheſter, I 


advowſon as appendant, a ſubſequent 


nt of the faid manor and advow- 


7 ſon,” deſcribing it to the faid 
*« archbiſhop formerly belonging; and 
which was regranted - to the king 
by the ſaid archbiſbop, and lately in 
the poſſeſſion of the abbot,” to have 
and hold the ſame ** ade plen? as the 
© {aid archbiſhop OR abbot had it, or as 
« it was in our hands by any ways and 


* means whatſoever,” will paſs the 
nn g 


ad uo ugſon, ibid. ; 

3. Before the ſtatute de prerogative regis, 
if the king granted @ manor, an ad- 
vo=u/on belonging to it paſſed, although 


it was not named in the grant, 2 


4. If three perſons, each claiming a ſole 


right to an advow/on, enter into an 
agreement by indenture to preſent &y 

v they have no rentady againſt 
OL, ii, | 


claiming admi- 


an admi-—- 


But if the archbiſhop reconvey the 
manor to THE £1NG, deſcribing the 


each other but upon the covenants of 
the indenture ; but if an act of parlia- 
ment is made confirming the agree- 
ment, and ordaining that they ſhall be 
- tenants in common, an intereſt is veſted 
in each till partition made, Creſmar 
v. Str Jabn Churchill, 97 


AGREEMENT; 

1. Articles of agreement recititig an in- 
tended marriage, covenanting tofettle 
a jointure in conſideration of mar- 
riage portion, and concluding thus; 
« And it is hereby agreed, that a fine 
*« ſhall be levied to ſecure the payment 
of the ſaid portion,“ amount to 4 
covenant to levy the fine; and the court 
of chancery may decree the execution 
of it in ſpecie, Hollis v. Carr, 97 
2. An agreement made between three 
perſons, each claiming 4 ſole right to 
an advowſon, to preſent by turns, 
does not weft any intereſt in either of 
them, Cream v. Sir Fobn Gharchill, 
| | | 97 
If A. enter into an agrenment for him- 
: ſelf, his executors, and aſſigus, to pay 
to B. his proportion of the money 
that lands ſhall ſell for leſs than ſuch a 
| ſum, ſo as B. give the ſaid 4. notice in 
« writing of the ſale of the faid lands,“ 
this amounts to a covenant an which 
the execater of A. having notice of the 
ſale, is liable to. an ng although 
no notice was given tal his teſta 
Harwood ve. Hilliard, | 268 
By 29. Car. 2. c. 3. no agreement 
1 8 — of marriage is 
good, unleſs ſuch agreement be in 

writing, &c. 310 


ALIEN. 

An alien ſubject of the States of Hel- 
land, falling into diſgrace there, 
had his penſion taken from bim by 
public authority ; he afterwards came 
into Exg/and, and eontracted a great 
friendſhi 
then b 


with Dr. Brown ; à war 


e out between Sngland and 


Holland, and the Hollanders were by 
proclamation declared to be allen ene- 
mies ; while this war continued, a de- 
viſe was made to the alien“ during 
« his exile from his own native coun- 
. - ce try. 


tor, - - 
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1 try, but if it pleaſe God to reſtore manor with ception 
him to his country or take him out of n Jie, of K — 
„ chis life, then to 4. &c.;” a ap ph 24.4% 
6 — pom 2. ane manor, the 
5 rwards uded, , appurtenancy is not deſtroyed by the 
intercourſe between the two nations manor coming to the crown, Fane: 


made lawful, but the alien was not ſent buf 
] we: Lao by the States. and his former v. Jobyftes, | | 144 
penſion was given to another: and bel | * 
to be" 4 eee ah een - ARBITRATION.. 
Ws contin is Logon unprovided for Ser AWARD, 
2 
x n Ul . ARREST. 
Pon © 2 I. An action on the caſe will lie for a 
AMENDMENT. malicious , where there is no 


1. In a gui tam action for being at a Gable cauſe of action, Norris v. Palmer, 
conventicle, if the declaration ſtate it 4 ; 52 
to have been held at the manſion-bouſe 2. To make an arreſt in the Palace-yard 
2 A. when it was not at his manfion- not far diſtant from the gate of Tx: 
- -© houſe, the Court will not permit the | HALL, the Courts being then fitting, 
+, Plaintiff to amend his declaration after 1s a contempt of the Court, Len: Cat, 
Aiſſue joined, Sir Wilkam Turners Caſe, ; | a u 2968 181 
a | ts 5g 145 ASSETS. 
©» 2+. There is no difference between civil 1. A reverfion expectant by an heir on 
ut and penal aHions as to amendments the determination of a leaſe for years 
»- at common law, ibid. 145. notis _- by his anceſtor, is by deſcent, 
3. And- the Court will, under the cir- Qa u. Stanhope, Jo 
- -/ cumſtances of the caſe, permit amend- 2. Lands deviſed to an eldeſt ſon, pro- 
ments to be made even after iſſue vided he pay twenty pounds 
joined, ibid. 5 | 145. ve executrix toward the pa of 


$2: Kent; for wherever. the heir takes 
by a will wth  chorg, he ake by 


lea as to the ing wor puilry”? 
as allowed wo be inſerted be A. purchaſe, Brittam v, „ 286 
parties joined in demurrer, 4 | 
n e, Aenne 
3. In what caſe a diſcontinuance is amend- . If the leſſor of a term receive the 
5 ls," Bic bo: Links I 316 rent to him and his executors or to his 
x 25 | aſſigns, whether the heir ſhall take, 
AMERCTAMENT. 93. mth 


1. If 2 ſheriff return -cepi corpus, and 2. A deviſce is not, an affignee to take 
e where rent is reſerved to a man and 
writ, he*ſhall. be amerced, Page v, bis aligns, 33. 1 

Tae, Pet. n 3. Debt _ lie for rent e where 

4x5 - poi 2 a leſſee for years 4 is whole term, 

ENTERS e — 

| * 8 term to the original leſſor 4 w. 

See po Os Ot „ Ar 74 

Loon oy 4/4. If a leaſe be made with an exception 


© 
+ 


©. 


| of the trees, and a power reſerved to 
APPENDANCY. the leſſor to enter and cut them down, 


. The appendancy of an adyowſon toa he may affign this power to another 
. © manor is deſtroyed by a grant of the perſon; air a2 nf ah 
25 * 8 | wee, 


- | * 


2 


d. 

I 
he 
he 
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ſued, the leſſee may maintain treſpaſs 
both againſt the leflor and his aſſignee, 


Warren v. Arthur, 417 
iin 
la an affize or permittat, the de- 
fendant may in bar that the nu- 
ſance is abated, 253 
ASSUMPSIT. 


i. In aſſump/it, where there are mutual 
romiſes, the plaintiff muſt aver per- 
rmance of his part of the agreement, 

for each has a remedy againſt the 
other, Smith v. Shelbury, 34 


tween him and the plaiatif, Milward 
v. Ingram, 


| diharged without a releaſe in writing, 
2 * 44 


ver recover upon an indebitatus 


Ft, per Nasn, C. J. Bat ſee 1. 
Rep. 65. N 

3. The ſtatute of limitation 21. Jac. 1. 
c. 16. extends to action of indebitatus 


> * 


a tradeſman in London, 
marry the daughter of an alderman 
with four hundred pounds fortune, and 
the father-in-law, after the marriage, 
merrily ſay, that if his ſon-in-law 
would procure himſelf to be knighted, 
ſo that his daughter might be @ lady, 
he would give him two thouſand 
pounds, it Bon intended when the 
ſon-in-law ſhould get by his trade an 
eſtate ſafficient to intitle himſelf to 
knighthood, and the fon ſhortly after 
procure himſelf to be knighted ; 


9. If a man feceive the profits 


guerre, If an afſumyfir will lie on this 
promiſe ? Sir Ofbc>n Randt v, Frifh,' 


7. In on a promiſe to ſave the 
ne harmleſs in the paar of 2 
uſe, in confideration of his paying 

ſo much a-year, an allezation that 
ſuch a perſon ſued him and recdyered 
judgment is ſufficient after verdict, 
although it is not ſtated that the diſ- 
turber had title, Major v. Grigg, 213 
8. On an ag that the defendant, in 
confideration that the plaintiff at his 

_ requeſt had exchanged horſes with 
him, promiſed to pay him five pounds, 
with a breach' alledged in non per-. 
formance, the defendant eannot plead 


- 


that the —.— before = action 
brought, 1 charged him o- 
miſe, Edwards v. Wi ecks, 229 


of an 
office on pretence of title, the perſon 
who has a right to the b may re- 
cover them by afſumpfit, as for monies 
had and received to his uſe, - Axis v. 
ASSURANCE: 

On a condition to money upon 
making ſuch an aſſurance, a plea of 
payment is good witbodt heving 


ATTACHMENT: 

1. An attachment iſſues againſt a ſheriff 
after rule and neglect to bring in the 
body of a deb:or in his cuſtody, Elf 
v. Tarboro cb, 4 17$ 

2. An attachment does not. lie againft 
a ſheriff for negleRing to take a re» 
plevin bond, Rex v. Lewis, 181. notit 


ATTORNEY, 


1. At common law no could be 
made in any action until Edward the 
Firſt gave leave to his ſubjets to ap- 
point them, and ordered the Judges 
to admit them, $3 

. An attorney, her with the of» 

2 ficer, — mus. 9.008 for 

making an arreſt in - near 

to the gate of Weſtminſter 2 while 
Court was ſitting, Long's . 181 
Z 2 * An 


3 
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* 


attorney 
fr. wilgge ſhall be diſcharged on 
common bail, Lag Cafe, 181 


"AVERMENT. 


In an information on the 4. & 5. Phil. 


28e. Rex v. Meer, 


* 


& Mary, c. 8. which inflicts two years 
idpriſonment on any perſon above the 


nage of fourteen, who ſhall take away 


an heireſs being within the — 


teen years; a charge that the: 


being above fourteen, &c. is a fot 
cient averment that he wa; above that 
130 


AVOIDANCE. 


1 Ai of the next avoidance made 


2, If A. recover in treſpaſs 
a ſoldier, for taking tas property by 
compulſion of his comrades, and take 


Ca v. Churchi, 


by a chapter that hath no dean is void, 
S 1 


— 
8 for a preſentation by turns, a 


t of the next avoidance by one, 
the church is fall, is good, 


AUDIA QUER ELA. 
againſt B. 


out execution thereon, and then a ſta- 
tute pardon all acts of hoſtihty, and 


diſcharge the offenders from all actions 


and executions on that account, B. 
— by audita gaertla-be relieved from 

the judgment and Execution, Benſon 
v. LA, 8d . 


. If a plaintiff rocovil ſatisfation in 


an action for the eſcape — one de- 
bes at the other, on proceedin 
- - againſt him for the ſame debt, hall be 
relieved by audits _ Alferd v. 
| Tatnell,” 50 


- AUTHORITY. | 


FFF to three, habendum 


to two for their hives, with . 
to the third for life, and there is 


letter of attorney to make livery 1 


wo, and inſtead of doing that the at- 


© - torpey makes livery to all, gu. If this 
755 A 


Norris VP. Trip, 


- - 


- 


* 


3. If a letter of attorney 


2. If a ſubmiſſion to arbitration 


87 4; 74 


If one of two 


arrefied en n sches 2. There is a difference between matter 


of intereſt and the execution of an 
authority, 79 


be made to 
three jointly and ſevetally, two can- 
not execute it, becauſe they are not 


the parties delegated, per Noa rn, 
Chief Fuftice, 79 


AW AX D. 


1. If a bond be to perform an award bf 


two perſons, or either of them, it is 
not ſufficient to plead that thoſe two 

made ** mo award,” without 
adding ** nec eren aliquity” Briages 
v. Bedding field, 27 


provide 
Achat the award be in writing under 
« band and ſeal,” the pleading ſuch 
award under fea! only is bad, Columbel 


Vs Columbel, 77 


3. On a ſubmiſſion to arbitration /o that 


the award be made on or before the 
firſt day of December, and if the ar- 
bitrators cannot a to make the 
award within the time allowed to chuſe 
an umpire, they may chuſe an umpi 
after > 2 firſt of December ; for, as 
made no award, their —— — 
determined, Adam v. Adams, 


4. If an umpire, in making his 


recite, that the had bound 
themſelves to ſtand to his award, when 
in fact they only bound themſelves to 


ſtand to the award of the arbitrators, 
n * 
Adam v. Adams, 


5. An award to pay two ſums 9 


times, ànd that the party to whom 
they were ordered to be paid ſhould 
give a releaſe pre/eatly, is bad, Adams 
. Adams, 170 


6. But an award that the money ſhall be 


paid and releaſe. be given, is good, 
170 

an arbi- 
tration bond for — and part- 
« ner,” het the partner is no panty 
to the arbitration, ſuch partner 1s not 
bound to perform the award, Strang- 
ford v. Green, 228 
8. On 


- 


$. On a ſubmiſſion to arbitration con- 
cerning partnerſhip, an award that 
«© all ſuits ſhall ceaſe“ ſhall be in- 
tended all ſuits concerning the part- 
nerſhip, Strong ford v. Green, 228 


9. An award ſhall only refer to matters 
berween the plaintiff and defendant, 
ibid. 221 

10. Au award that ** all ſuits ſhall ceaſe” 
is mutual, and has the effect of à re- 
lajſe, ibid. | 228 

11. If a man fign an arbitration bond 
« for himſelf and partner,” a refuſal 
by the partner to perſorm the award 
is a breach of the condition, though 
he is not party to the ſubmiſſion, 
ibid. © 228 

12. On a ſubmiſſion to arbitration re- 
ſpecting Jeventy-rwo pounds due for 


rent, an award that the party ſhall pay 


fifty pounds in full ſatisfattion of the 
Seventy two pounds, is good, Godſrey 
v. Gadfrey, 303. 304 
13. If two things be awarded, the one 
within and the other not within the 
ſubmiſſion, the latter is void, and the 
breach muſt be aſſigned ouly on the 
firſt, Hill v, Thors, 309 


14. If there be a ſubmiſſion of a parti- 
cular difference, and there are other 
_ things in controverſy, an award of 
general releaſes is bad, hid. 309 


15. If the ſubmiſſion be of all differ- 
ences till the toth day of May, and a 
releaſe be awarded to be given of all 
differences till the zoth of May, if there 
are no differ-nces between thoſe days, 
the award is good, Hill v. Thorn, 

309 


Ad 


B. 


RAIL. 


I, If a ſheriff refuſe a bail bond with 
ſufficient ſureties, it is an offence 
within the 23. Hen. 6. c. 10. and, as 
it is an oppreſſion of the ſabjeR, it is 
alſo an offeace at common law, Smith 
W, Vall, 32 
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2. The Court will not order” Seca! bail. 


in an action on the ſtatute 2. Rich. 2. 
c. 5. Marquis of Dorcheſter's Cafe, 
216 

3- The ſtatute 23. Hen, 6. e. 10. relati 
to the form in which bail bonds ſhall 
be given to a ſheriff, is a public act, 
| | 395 
4. A bond given to a plaintif by a third 
- perſon, conditioned, that the perſon 
arreſted ſhall give ſuch ſecurity as the 
plaiatiff ſhall approve, or render his 
body at the return of the writ, is not 
within the 26. Hen. 6. c. 10. Hall v. 
Carter, 305 
. An agreement in writing to put in 
a bail for a perſon — 2 1. meſne 
proceſs at the return of the writ, or ſur- 
render the body, or pay debt and coſts, 
made by a third perſyn with the Gi 
of the theriff, in conkderation of dut- 
charging the party arreſted, is void, 
Rogers v. Reeves, 305 notis 


6. But the undertaking of an a 
for the appearance of a defendant, is 


not void; becauſe it is given to the 


plaint'ff in the action, and not to the 
ſheriff, ibid 30g notis 
7. Bail are not diſcharged by ;ws out of 
Ar principals being taken in execution 
before the /cire facias ſued out; but 
if the other four ſurrender before the 
return of the ſecond ſcire facias, the 
bail ſhall be diſcharged, Afry v. Ba- 
lard, 314 


BANKRUPTS. 


The warrant of commiſſioners of bank. 
rapts, to commit for refuſing to be 
examined and ſworn touching the diſ- 
covery and diſcloſure of the bankrupt's 

eſtate, muſt aver that the party was 

ſummoned and refuſed to attend, Pen- 


rice and Wynn's Caſe, _ 307 


BARGAIN and SALE. 


ain and ſale, though no money is 
= rent reſerved except that of 
4 corn to be paid at the end of 
fix months, on demand, is a good deed 
to make a tenant to the precipe 3 for 
23 IF 


= _ — — 
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the reſervation of a pepper-corn is a 
ſufficient conſideration to raiſe a uſe, 
Barker v. Krate, ; * 249 


BARON AD FEME. 
dd Hyspand ard Wirz. 


within the 6x months, the obligor is 
diſcharged from the condition of the 
bond, Baget V. Befjet, 1 4 200 


5+ A bond conditioned to pay when ſuch 


2 bill of colls ſhould be flared by tuo 
attarnes, indiffereutly to be choſen 
between the Pai ties, is torfeired by 


| B AR. one of the parties refuſing to appoint 
. If = plaintif bring an iafinal compu. 0% v. Heldige, 266 
Asi, when in fact was no account 6. If a bond be conditioned to pay 
_ ffated, the defendant cannot plead a money when a ſhip ſhould go from A, 
._xecovery_ in this action s Sar to an to C. and from thence to Briffol, and 


_aftion of account for the ſame cauſe, 

_ Boſe v. Stancen, 295 
3. If judgment be given for a defendant 
for a default of the wenn,, or other de- 
ſect in the declaration, he cannot plead 
this * judgment recovered” in bar to 
another aftion for the fame cauſe, 

| * V. Lampen, ; 42 
f a plant bring creaſe where the 
hy is only upon * ta- 
ting, and not upon the right of property, 

a judgment for the detendant cannot 
de pleaded iz bay to treuer for the 
property, Putt v. Royſter, 319 
4 But wherever the property is deter- 


mined in an action of rre/pa/, an action 


of rrover will not lie for the ſame 
goods, Patt v. Royer, 320 
| BOND. 


1. To debt on bond againſt an admini/- 
trator, the defendant may plead, that 


he gaye another bond ip h own name 


in-diſcbarge of the firſt bond, Peck v. 
Hill, 137 
2. Bot one bond gapnot be given by the 
| — obligor in diſcharge of another, 
ct | 2 137 
3. A plea to debt on bond, that it was 
given as an indemnity to the plaintiff's 
teſlator againſt anothet boad, is bad, 
Meare v. Meare, 137 marg, 


4 In debt cn bond conditioned to make 
an afſurance of an annuity within fix 
months after the death of a third per- 
| fon, and if po mpy. we when 
thereto requeſted by the obligee, then 
to pay three hundred 


5 if the 


ſhould arrive there, or at any other 
port of diſcharge in Exgland; and the 
ſhip in going from 4. 10 C. touch at 
Briftel, and take in proyifions, but is 
not diſcharged there, and is caſt away 
as ſhe was proceeding io her voyage 
to Cales; the unpErRWRITER is not 
liable for this loſs, Duaning v. Lo/- 
comb, | 267 


7 A bond given for a_uſyrious contract, 


or far money won at play, is void, 


Anonymous, | 279 
8. A bond conditioned, r ee 


„ wiz. hve 


ſhall pay twenty poun 


pounds on four ſe veral days therein 


mentioned, but if default ſhall be made 
in any of the payments; then the ſaid 


obligation to be void, or athera iſe to 
land in full force, is gaod, Wells v. 


Wright, | Si 28; 


9. A dond for payment of forty pounds, 


with a condition, that if the oblige? 
«« {houl work out the ſaid forty pounds 
«+ at the uſual prices of packing, when 
« the obligor ſthouid have accafion 
« either for himſelf or bis friends to 
« employ him, or otherwiſe if he ſhould 
% pay the forty pounds, the bond to 


ebe void beiag-in the di junct ve, 


the ovligor may elect to take the ſum 
either in werk or in areney, Wright v. 
Bull, 304 


10. A bond given to a plaĩuiiff by a third 


perſon, conditioned, that the perſon 
arreſted ſhall give ſuch ſecurity as the 
plaintiff hall approve, or render bis 
body at the return of the writ, is not 


within the ſtatute 26. Hen. 6. c. 10. 


Hal v. Carr, 3035 
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11. In debt on bond, conditioned, that 
the d:fendant ſhauld fave 4. barm- 
leſs, and ſecure the mortgaged pre- 
miſes ; a plea that A. was not damni- 

| fied, for that the defendant had paid 
the principal and intereſt, is bad; for 
the non damnification goes only to the 
perſon and not to the premiſes, Shax- 
tan v. Shaxton, 305 


12. In debt on bond, conditioned, to de- 
liver forty pair of ſhoes within a month, 
at Holborn Bridge, to H. K. a common 
carrier to G. for the uſe of the obligee; 
a plea, that in all that ſpace of a month 
H. X. did not come to Landon, but 
that ſuch a day, at Helborz Bridge, he 
delivered forty pair of ſhoes to A. G. 
the carrier's ſervant, is good, Staples w. 
Alden, © of 28" 309 


BREACH. 


1. On a deviſe of lands to 4. the heir, 
and of other lands to B. and if 4. mo- 
leſt B. by ſuit or otherwiſe, B. ſhall 
have the lands; the of the heir 
on the lands deviſed to B. is a breach, 
Anonymous, Il. 7 

2. A breach cannot be aſſigned on a 
bond for performance of covenants, 
when there is only a clauſe of re-entry 
or non-payment of the money, Sufield 


v. Baſtervil, 36 
C. 
CARRIER. 

In an action agaiaſt a common carrier to 


recover the value of goods delivered 
to him to carry, he cannot m_ that 
D. 


he was robbed of them, 
Warren, | 271 
CHANCERY. 
See Equity. 
CHURCH axp CHURCHWARDEN. 


1. If a church be out of repair, or ſo 
decayed that it cannot be repaired, the 


biſhop of the dioceſe cannot direct a 


ion to i miner 
to tax and rate every pariſhioner, eicher 
to the repairing of it in the one caie, 
or to the re-building of it in the other, 
Rogers v. Davenant,” * 8 
2. Same puint, The Caſe of Bermond, 
Chared, .* 3635, fp | 
3. A rate made by the churchwardens, 
by an order of veſtry, for the repair- 
ing or rebuilding the pariſh-chureh, 
is binding on the pariſhioners,” and 
payment of it may be compelled in the 
piritual court, ibid... 838 
4- Same point, Ca/z of Bermomdſey Church, 
IY | * 2232, 223 
5- And if the church be ruinous, the ſpi- 
ritual court may compel the parith, 
by eccleſiaſtical cenſures, to make a 
rate for the repair of it, but cannot fix 
the quantum of the rate, ibid. * ' 8 


6. If the king become intitled to preſent 
to a church by reaſon of a fimoniacal 
contraR, his preſentee ſhall not be re- 
moved, though the fimony be par- 
doned, Rex v. Trevil, BR: X 7 


7. A perſon elected churchwarden may 
be excommunicated for refufing to be 
ſworn in, Watcrfield v. Bi of Chi- 
che „, 11 8 

8. A rate made for the repair or re- 
building of a pariſh- church is good, 
although it exceed the eſtimate of the 
expence for ſuch purpoſe, Ca of Ber- 
mondſey Church, 223, 223 


A rate made in general terms “ for 

« the repairs of the church,“ is 0 
although both the nave and the chance! 
are included in the word © church, 
Caje of Bermondſey Church, 222, 223 
10. A prohibition does not lie agaioſt a 
ſuit in the fp'iriteal court to yas 
the payment of a rate made, by a veſtry 
of the pariſhioners, for repairing or 
re-building the pariſh-church, ibid. 

a 0 223 
11. The tithes of a rectory cannot be . 
ered for the repairs of the chancel, 

WF eftugn V. Arobery. pore 


CLERK 


- 


Z 4 
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C LEREK or ru PAPERS. 

Ia what manner the office of cl-r4 of the 
" Zapers in the court. of king's bench 
; may be granted, M rd v. Wo 


- 


cou uo. 


1 
8 


1. The lord of a manor may let out tg + 


puaſture part of the common, provided 
be leave ſufficient for the commoners, 
Amit v. Fewerelh, ' 7 
2. And a general licence ad porend. we- 
ria ſhall be intended of common- 
able cattle, and not of hogs, &c. but 

_ otherwiſe, if the licence be for a par- 
- ticular time, 1%. 7 
3-A commoner may juſtify pulling down 
hedges built gpon the common, A 

F V- Ceſar, 44 66 
4. Bot if the bedges in ſuch a caſe be 
| led down in a riotous manner, the 
' court will grant an ioformation, Rex 
Ia; Weil, . 
5. Preehclders having 


- 


lands lying to- 

_ gether in a commoa held, may, by 
Futon, incloſe them againſt the com- 
moners, fickman v. 7 berxe, 105 


6. In pleading a preſcription for com- 


mon for a certain no mber of cate 
© © $eJonging to a yard land, he need n- t 
ſay l uant on the yard land: /ed aliser, 
jf it de common without gumber, Se- 
ue v. Auf n 185 
7. If there be a copyholder of a meſſuage 
ndnd to acres io fee, which the lord 
Aſterwards grants and confirms to bim 
in ſee cum pertinen ii. this new grant 
Will extinguiſh a right of common 
.- which the tenant before had in he 


; * dorg's while, Mefon v. He, 378. 


COMMON PLEAS. 


1. The court of common pleas may by 
tte common law, grant a Hal eas cbrpu; 

in all caſes of miſdemeanor, Tones's 
— Caſs _ p 199 
2. By 16. Car. 1. c. 10. The court of 
" common pleas may grant a Babeat 
ine, 


pfeil 


1 


66 2. 


cited 


9 


3. By 31. Car. 2. c. 3. the courts 
common pleas and king's bench, 1 
- Yerm time, and any judge of either of 
thoſe courts,” or baron of the exche. 
quer, may, in the vacation, award 3 
Labeas corpus for any priſoner what. 
Dever, 5 £6: 199 ot; 
The court of common pleas may make 
order for the regulauon of the Fleet 
„„ © gat 


 COMPURGATOR, 
See Wag or Law. 


CONDITION. 


1. If a deviſe be made upon condition 
that the heir at law do not moleſt the 
deviſce by ſuit or otherwiſe ; the entry 
of the heir, claiming the lands on the 
death of the deviſor, is a breach of the 

condition, Aren, 7 

A clauſe in a.leaſe, that the lefſee 
paying the rent and performing che 

** coyenants on his part to be per- 

formed, ſhall quietly enjoy the pre- 

** miſes,“ is pot a condjriop but a cove- 

nant, Hays v. Bickerfaf, 35 

. Cn a condition to make an aſſurance, 

if thereto requeſted, within fix months, 
or to pay three hundred pounds; if the 
one party do not make the requeſt 
within the ſix months, the other is diſ- 
charged both from the making of the 
#ſturance ard the payment of the three 
hundred pounds, Baſet v. B3ſfet, 200 


4. On a condition to marry aue by ſuch 
a day, it the obligee marry Jane b\m- 
ſeif, the obligor is not liable to the 
penalty, * . ; 201 

5- When a condition confifts cf two parts 
in the dis junctive, and both are poſii- 
ble at the time the bond is made, and 
afterwards ane becomes impoſſible by 
the aft of God, or of the party, the 
cbligor is pot bi. und to perform the 
atker part, Laugbter's Caſe, 204 

6. On a bond, conditioned, that if 4. 

ſhould work out forty pounds at the 

uſual prices of packing when B. ſhould 

have occaſion to ewploy him, or 50 

* Fil 
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_ wiſe, if A. ſhall pay forty pounds, &c. 
B. maycither a in wort or in 
money, at his own election, Wright v. 
Ball, e e eee ee 
7. IF a condition be to deliver ſo many 
ſhoes to 4. a common carrier, ſor the 
uſe of the obligee, a delivery of them 
to the ſervant of A. is ſufficient, Staples 
v. Aidan, Tf »y 
8. In what caſe the word pro makes the 
contract conditional, 8 


CONSIDERATION. 


r. The reſervation of a pepper-corn is a 


good confideration to raiſe a uſe to 
make a tenant to the præcipe, Barker 
v. Kate, 41249 
2. When 
making a bargain and ſale, it is exe- 
cuted by the ſtatute of uſes, ibid. 251 


CONSPIRACY. 

An action in the nature of conſpiracy 
hes, after acquittal, for caufing a per- 
- fon to be fallely and maliciouſſy in- 
dicted for a common treſpaſs, Norris 
v. Palmer, K 


CONSTRUCTION. 
A conftruQion ſhall not be made to work 
a wrong, 116 
CONTINUANDO, 


If a declaration for a nuiſance for ſtop- 
ping water running to a mill, lay the 


offence with a continuando after the 


time when it appears the nuiſance was 
abated, yet the plaintiff ſhall recover 
for the damages done before, Kendrick 


ov. Bariland, 253 


"CONVEYANCE. 
1. At common law, there muſt be an 


actual entry tp make a conveyance 


good; but where a uſe is raiſed, it is 
executed by the ſtatute without entry, 


Barker . Keate, _ way 
1. A. fine and a deed to lead the uſes - 


make but one conyeyance, Addi/on v. 
Owe | 


money is the conſideration of 


_ +» COPYHOLD. 

1. If a copyholder in reverſion enter. 

upon the tenant for life, he is a 4% 

eier, and a ſurrender by him is void, 
Kren v. Kirby, GAs 

2. A common recovery ſuffered in the 


manor court by a copyholder is not a 


_ forfeiture of the eſtate; for unleſs there 
be a cuſlom to ſuffer ſuch a recovery, 
nothing will paſs, Kren v. Kirby, 33 

3. The lord of a manor-only, and no 
other perſon, can take advantage of 

- the iture of a copyhold eſtate, 33 

If a copyholder, to ſecure a perſon 
ar has become bound for him, co- 
venant that ſuch perſon ſhall hold and 
enjoy the copybold eftate for ſeven 
years, and ſo from ſeven years to ſe- 
ven years for and during the term of 
forty-nine years, if the copyholder 
ſhould fo long live, it is @ forfeiture of 
the eſtate, although there is a clauſe 
that the deed hall b void on the bond 

_ - being paid; for this deed, though in- 
tended only as @ collateral ſecurity, 

amounts to à preſent leaſe, Richards 
V, Sely, 79» 80 

5. If a copyholder make a leaſe for a 

year, er fic de anno in anjum d 
ten years, it is a goc 
ears, and a forfeiture of the cop 
deſtate, although warranted to — 
a leaſe for a year by the cuſlom of 
the manor, ibid. * 81 

6. The ſteward of a manor may enter 
on a copyhold forfeited for the non- 
payment of the fine aſſeſſed upon ad- 
mittance, without making @ precepr 
or having a written apthority from the 
lord, provided he has made a per/ongl 
S 

has exprelsly r to pay , 
Trotter v. Blake, - 229 


7. If, on a ſurvey being taken of a ma- 
nor, the copyholders be decreed to 
pay a year's value to the lord as a fine 
on every admittance, leaving it uncer- 
tain whether it ſhall be compmed ac- 
cording to the improved value, or ac- 
- cording to the rent at the time the 
© decree was made, the lord cannot enter 
ads ddd 


leaſe for ten 


; 
| 
'” 
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of a fine aſſeſſed 
proved value, Trotter v. Blake, 230 
2. The queſtion, whether a fioe aſſeſſed 
on admittance to 3 
reaſonable, or the r to pay it 2 
— be writing ao ens of 
debt to recover the ine; bot an ged- 
- for if it be doubt- 
„ Tror- 
f 231 
If dhe holder far life, with 

| ©, and the remainder 
man 1 RN 
o a lord pro engere who is a diſſeiſor 
- of the manor t inde faciat woluntatem 
5 „ this furrender does not extin- 
Tui the copybold; bur if it had been 
made to 4 » though a diſſeiſor. 
it would, after admittance, have been 
good, Moor v. Pit, 287 
| See Duvien, | 3 


CORONER 8. 


„ The in conmenrof the cou | 
tine of . Lancafer make — won 


cer and therefore if awrit be directed 


to them all, and one of them-negleft to 
execute it, and they all make a fali⸗ 

return, an action will lie againſt them 
all, Naylor v. Sbarpleſt, 24 


* r 


24 
"CORPORATION. 


1 


A corporation 
— of 186 


com pag excommu- 


A corporation 
— wa bur the perſons who are mem- 
ders of it may, 255 


Poſſefficns in the hands of an eccle- 


©" Gaftical "corporation may be ſequeſ- 4: 


md e 
E 3 COSTS. PIR. 
7. By the ſtatute of Glouceſter, 6. Edw. 
" cs tne 6 rardnd,; that the 
demandant may recover againſt the 
tenant the coſts. of the curit purchaſed, 
together with che „and that 
| thes ſhall bold place in all caſes where 
nn 


yhold eſtate be 3 


to the im- 2, This has been held to extend to the 
2 E 


, 


And fince this ſtatute, it bas been 
uſgal ro turn ceſþo/5 into caſe, ibid. 53 


4 The ftarute 22. & 23. Car. 2. e. g. 


ſ. 149. which gives no more coſts than 
damages where the damages are under 
forty ſhillings, unleſs the judge cent. 

fies that a title was principally in queſ. 


tion, does not extend to an action for 


diſturbance of 3 Sryleman v. 
Patrick, 141 


5. It is faid to be the conſtant practice 


when a bill is exhibited in equity to 
forecloſe the right of redemption, if 
the mortgager be forecloſed, he pays 
no colts, * v. Attorney General, 

5 7* 


COVENANT. 


1. If A. covenant to deliver up to B. a 


ſeat in the church on ſoch a day, Qs. 
If the "defendant can Tice that the 
ſears were pulled down before the day, 


Bridges v. Bedding feld, 28 


2. If A. covenant with B. that C. ſhall 


D. on ſuch a day, and B. mar- 

ries B. before the day, this ſhall excuſe 
2 ſor the —_ has rendered 
the covenant im to be per- 
formed, ibid. [ — 


3. If A. ö 
and B. covenant to pay proinade ſuch a 


ſum of money, theſe are mutual cove- 
nants, and therefore 4. cannot recover 
the money until he has affigned the 
leaſe, or delivered it io the defendant's 
uſe and tendered it, Sarith v. Shelbury, 
NK N Malls wg 34 
A clauſe i in a leaſe, that the leſſee 
« paying the rent and performing the 
«© covenants on his tobe Proms 
1 ſhall quietly enjoy the premiſes,” 
a covenant and not 4 condition, Hay 
v. Bickerflaſſe, 35 


5 A breach cannot be aſſigned on a bond 


for performance of covenants 
there is only a claim of re-entry or 


« 
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6. If £ covenant with B. to pay ſo much 
money for tithes, and to be accounta- 
ble for all arrears of rent; and B. 
covenants to allow certain diſburſements 

ppon account ; A. cannot plead, to an 

action of covenant for not accounting, 

that he was ready to account if J. 

wauld allow him the diſburſements; 

for the covenants being mutzal, each 


of them has remedy againſt the other 


for non-performance, Dr. Samways v. 
Bladen, + 95 
7. The words © it is provided and 
agreed“ amount to a covenant, 184. 


| 77 
8. If A. covenant that he will not 
for the taking. the farm of e 
beer and ale for a particular 
without the conſent of B. and C. 
of the covenantees may bring cove- 
nant tor his particular damages, Mil- 
tige v. Sir Richard Llæyd, 82 
9. Articles of agreement reciting an in- 
tended marriage, covenanting to ſettle 
a jointure in conſi eration of a mar- 
riage portion, and concluding thus, 
and it is hereby agreed that a fine 
** ſhall be levied to ſecure the payment 
of the ſaid portion,” amount to 4 
covenant to levy the fine; and the 
court of may decree the 
execution of it, Hollis v. Carr, 87 


10. Covenant lies whenever there is an 
agreement under hand and jeal, 92 


11. The words © yielding and paying” 
make a covenant, 92 


12. If three perſons, each claiming a 
ſole right to an advowſon, enter into an 
agreement by indenture to preſent by 
turns, they haye no remedy againſt 
each other but upon the covenants in 
the indenture ; but if an act of parlia- 
ment be made confirming this inden- 
ture, and ordainivg that they ſhall be 
tenants in commoy, an intereſt is veſted 
in each till partition made, Croſſman 
v. Churchill, 97 
13, If A. being ſeiſed in fee, make a 
jointure on his wife for life and die 
without iſſue, and the land deſcend to 
his brother and heir, and he grants a 


rent charge to truflees for the uſe of 


* 
: „ 


— — of her joĩature eos core. 
nanting y to pay to t tri 

— fer aum to the uſe oe 
widow, with a clauſe of diſtreſs; yer 
the truſtees may maiotain covenant for 
arrear of the annuity againſt the gran- 


tee, notwithſtanding the clauſe of dif. 


treſs, and although this rent charge is 
executed by the ſtatute of uſes ; for the 
remedy is double, either by AHreſt or 


by ation, Cook v. Her, 138 


14. On a covenant to ir, if che 
breach be aſſigned that the defendant 
did not repair, a plea. that he did re- 
F 


to make ſuch aſſurance when thereto 


17. In an action of covenant to make 
ſach a conveyance of lands in Ja- 
maica as counſel ſhall adviſe 3 a plea 
that counſel adviſed 4 BARGAIN 
AND SALE with the a/ual covenants, is 


good, without ſetting out of the cove- 
nants 


particularly, Guffe v. Elkin, 
e 

18. If A. agree for himſelf, his execu- 
tors, &c. to pay B. his proportion of 
the money that lands ſhall fell for leſs 


than ſuch a ſum, ©* ſo as B. give bim n 


«« notice in writing of the ſale, this 


amounts to à covenant, although the 


words ** covenant, grant, &c, are 
wanting; on which the executor of A. 
having notice of the ſale, is liable to 
an although no nctice was 
iven to his teftator, Haruoad v. 

19. On 


_— 
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19. On a covenant to pay, ©* ſo as no- 
declaration muſt expreſaly ftate that 
notice was given in writing; for 
| Rating that it was given according 70 

' the form of the condition is not ſuthci- 
ent, Harwood v. Hilliard, 269 


In reci covenants, one cannot 
* ber of another, Hill v. 
Doran, 399 


declared an indenture in which 
| the Jefendant had covenanted that he 


was ſeiſed in fee, &c. and would free 


the premiſes from all incumbrances, in 

which there was alſo another — — 
for quiet enjoyment, a breach aſſig 

an entry, and eviction by ano- 

ther, conclading er fic comventionem 

ju ada fregit ia the ſingular 

— number, is good, Aer Vs — 


* 


ſpiri court Gall vor he 
1. The ſpiritual cor — 


4 4 to accuſe the deſendant, 
a prohibition lies, Waterfield v. \Biſoep 
_ of Chicheſter, 118 
2. To print and circulate the proceed- 
ings of a court of juſtice with a de- 
famatory intent is a contempt of 
court, ibid. OY EARN | { 


The general juriſdiction of the court 
5 of kiog's beach ſhall not be reſtrained 


| CUSTOM: 
1. A common recovery ſuffered in a 
manor court will not paſs a copyhold 
- - eftate unleſs there be a cuſtom to ſup- 
port it, Aranw. Ah f, 33 
3. A cuſtom to cleft a ſcayenger in the 
borough court of Seuthwvark is taken 
_ away by an a# of parliament ordain- 
: oy ſhall be choſen in 


_ Londen and iner, and the liber- 
ties thereof, 2 


uſages thereof, and appointing a 
fr ables rea ples) he 


"the ſtatute, being affirmative, deſtroys 
a local cuſtom jnconfiſtent with it, 
Mayor of London vw. Gatford, | 39 


3. Acuſtom to chuſe ſuperviſors of vic. 
tuals at a court leet is good, Yaughes 
v. Weed, 56 
4- A cuſtom for freeholders to incloſe 
lands lying tegel ber in a common field, 
againſt thoſe who have a right of com- 
mon, is good; and in juſtifying an 
incloſure under ſuch a cuſtom, it is not 
_ neceſſary to aver that the land did lie 
together ; for that ſhall be intended, 
as they could not be incloſed againſt the 
commoners if they did not lie together, 
Hickman v. Thorn, * 10; 
5- Acuſtom in Lizcolnfoire, that the lords 
of manors in that county ſhall have 
derelict lands, is faid to be reaſonable 


and good, The r Ceneral v. 
Turner, L 107 


\ 


1. In treſpaſs and falſe e 
for three days, if the def t, as to 

the falſe impriſonment, plead not guilty, 
and juſtifies as to the tre ſpaſs under a 
latitat, and the verdi& find the de- 
fendant guilty on the ſecond ifloe, and 
give entire damages, without takin 
any notice of the firſt iſſue, 2s. If 


* N good, Smith VU, Hale, 32 


2. Continuand laid after a nuĩſance abated, 
yet damages ſhall be recovered for 
what was done before, Kendrick v. 
Bartlang, © 353 


D A Y, * 

1. In an action of account, If the pla 
tiff charge the defendant as his bailiff 
zpon the 1ſt March, and the defendant 
plead . 
the 1ſt of March, he thereby excludes 
the day, Brown v. Jobnffon, 146 


2. By 


3 . a F 


— — 


„ 


a 
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2. By a releaſe of all demands anti 
the 26th April, a bond dated on that 
day is not releaſed, Nichols v. Ram/el, 

2380 


D E B T. 


1. The plea of folvit ad diem, to debt 

on bond to pay ſo much money upon 
making ſuch affurances, muſt ſtate 
when the aſſurances were made, in 
order that the Court may judge whe- 


ther the money was immediately paid 


urſuant to the condition, D . 
incent, 33 


2. Debt on bond by the chief bailiff of 
a liberty is good, on demurrer, al- 
though he do not declare as chief 
bailiff ; for the defendant might have 
craved oyer, and ſhewn it contrary to 
the itatmte, 23. Hen. 6. c. 10.-Simp- 
- Jon v. Ellis, 36 

3- Debt on the flatutes of 1. Eliz. c. 2. 
and 23. Eliz. c. 1. for not coming to 
church, conc lud adtio ac- 
exigend. et habend. for himſelf and the 
plaintiff, is good, Anonymous, 100 

4. Debt for eſcape lies againſt the war- 
den of the Fleet as ſuperior ; the 

for life being inſufficient, 
Plummer v. N bitcor, 119 

. In debt on a judgment recovered in 

« an inferior court the defendant can- 
not wage his law, Beaumont Caſe, 

J ;- 67, 540 

6. Debt for rent will not lie agaioſt the 
executor of an vrigioal leſſor by his 
leſſee after a redemiſe to him of the- 
whole term, although in the redemite 
there is a rent reſerved; for it ope- 
rates as a ſurrender of the original 
leaſe, Llogd v. Lang ford, 174 

7. But debt will lie for the rent reſerved 
when a leſſee for years affigns his 
whole term; for then the original 


contract ſtill exiſts, ibid. 176 
8. To debt by an executor 

againſt a ſheriff to er money 

levied on a fieri facias under an exe- 


cution ſued out by the teſtator, the 
defendant cannot plead the ſtatute of 
limitations, Cockram v. Wilky, 212 


9. To an action of debt on a j 
the defendant cannot 2 
was committed in execution of this 
judgment at the ſuit of the plaintiff io 
the marſnal of the king's bench, and 
— he be _ to find the 
1 id the m to 
the marſbal in — er the 
judgment, Taylor v. Baker, 214 
10. Debt will lie for a fine aſſeſſed on 


admittance to a hold eſtate, 
Trolliz v. Blake, wks 231 


11. Debt on the ſtatute 5. Eliz. c. 4+ 
for exerciſing the trade of a filk- 
weaver not having been an apprentice 
for ſeven years, lies in any of the 
courts at M mater, Foreſt qui tam 
. ire, a n 246 

12. In debt for rent upon a leaſe for 
years, in which it is provided, * that 
if the rent be behind and unpaid by 
«« the ſpace of a month next after any 
«« qr either of the days of payment, 
« then the leaſe to be void,” it muſt 
appear that @ demand was made of 
the rent, in order to avoid the leaſe, 


Steward v. Allen, 264 
©. 08. ED 
When a deed is loſt, the muſt 


make oath of it, to entitle hi to a 
bill in equity to have it performed i 
JÞ#cies | 173 

Ser ConverYance—FrorrMENT. 


DEMAND. 


A demand muſt be made where an 


intereſt is to be determined, Steward 
V. Allen, 264 


DEPARTURE. 


1. In debt on bond to pay ſuch ſums as 
the defendant ſhould receive at a cer- 
tain place, if the defendant plead 
<< payment,” and the plaintiff reply 
«© non-payment of ſuch a ſum re- 
« ceived at the place appointed,” a 
rejoinder that the plaintiff © appointed 
«© no place” is a departure trom the 
plea, Sams v. Dangerfield, 31 

a 2. In 


85 Sx 
- the defendant reply the ftacore of 


.. Fingten v. Lees 


- 
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2. In  tmpede, if the i 
* is bar, that at the time of 


ing out the writ, the church was full 


by collatien on a lapſe, and the plain- 

tiff reply, that on ſuch a day and yeat 
the patron him as 

with a traverſe that the charch was 

_ full by collation; 4 rin that 

the church was full by collation, with 

a traverſe that the ſoch a day 

 - end year preſented the plaintiff, is bad; 

for it is a departure from the plea in 

© "bar, Stroud v. Horner, 184 


limitations, à replication that this 


A 


. &partxre from the declaration, Far- 
| OT 7 

DETINUE.. 
dhe lady with a- jewel, and the mar- 
riage do not take effect. he may re- 


Cover it back in an action of detizze ; 


* 


4 


„ iſſue to the ſaid B. in fer; 2 


for the preſent being made to a ſpecial 
intent, it is not ſuch @ gift as changes 
the property, Beaumont's Caſe, 141 


D E VIS E. 


action was an action of account is no 


If « perſon intending a marriage preſents 


1. If lands be deriſed to Z. the heir at 


| law of rhe teſtator, and other lands be 


deviſed to B. and that © if A. moleſt 


. by ſuit or otherwiſe, B. ſhall 
« have ihe lands,“ this is a limitation; 


and if 4. on the death of his anceſtor 


enter, and ciaim the lands deviſed to» 9 hei 
Z. it will intitle B. to the lands de - 


viſed to A. Anonymous, 7 
"2; If A. deviſes land to B. and his 


heirs, it is in the deviſee immediately 
on the death of the teſtator-; but he 
cannot bring a promiſſory action in 


this title until entry made, * 


3. 4. being ſeiſed in fee makes a leaſe 


lor ninety-nine years to B to the 


- + uſes of his will, and deviſes his eftate 
* x0 the heirs of his body of his wife 


and for want of fuch 


| 


child of the teſtator's, of 
wife was enfiext at the 


t of the ruff term, notwithflanding 
united, in B. with the remainder in 
Nurſe v. Trarworib, 9 

A deviſe to an infant & wentre /a mere 
is good by the common law, ibid. g 

Same point, per Not vn, Chief 

. tice, Taylir v. Biddal, — 


4- 


try : 

good during his reſidence in this coun- 
try, and until he has ſuch provifion 
as may be confidered a reftoration to 
his own country, Paget v. Yoſſu 

W "CT 224 
On a deviſe to an Fon and his 
rs within four wb doh. death 
of the teſistor, provided the ſon pa 
twenty pounds to the executrix towards 
the payment of the teſtator's debts ; 
THE so takes the eſtate by purchaſe, 
and not by deſcent, although the teſ- 
tator deviſed other lands to be ſcid 
for the payment of debts, Briitam v. 
Charnock, 


286 


10. If a deviſe be made to 4. the teſ- 


tator's ſiſter and heir ** for fo long 
* and until her ſon B. attain the age 
« of twenty-one years ; and after be 
% ſhall have attained the ſaid age 
* then to B. in Ne 
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« hefore the a 
„ then to the 


of twenty-one years, 


«© for ever; A. takes an eſtate for 


ears, and the remainder in fee is 


immediately veſted in g.; and if he 
die before he attains twenty-one 


ears, and in the life-time of C. an 


5 ſiſter ſhall take the eſtate, either 
as- heir to her brother, or as heir of 
the body of her father, Taylor v. Bid- 
dall, 289 
11. A man having iſſue two ſons, Thomas 


his eldeſt fon, and Richard his pra | 


ſon, Thomas having iſſue Fobn, Ric 
having iſſue Mary, deviſed his eſtate 


12. A. having « fon and a grandſon both 
of the name of Robert, deviſes land 


irs of the body of C. 
«© the father of B. and to their heirs | 


3. Giving a day more than is neceſſary 


- one time to another 


ryer 313, 314 
DISABILITY. 


The diſability of receiving the ſacra- 
ment created by ſentence of excom- 
_ munication, is no excuſe for not ac- 

cepting the office of ſheriff; for it is 


Incumbent on choſen to re- 
moye the diſability, Sir Jabn Read's 
Co. Ip 299 
_» DISCHARGE, 
A promiſe may be diſcharged 

4 before a breach, but 2 
90 259 

DISS EISOR. 

If a copyholder in reverſion en 
the renant for life, he is 2 — 
a ſu nder by him is i , Kren v. 
W n 334 
DISCONTINUANCE. 


1. If a writ of error be. brought u 
_ a judgment in debt bod 
inferior court, and error be aſſigned, 
that after imparlance a day was given 
to the parties till the next court ; this 
is a <:/continuance, not being a day 
certain, Crowder v. Goodwin, 59 
2. If a plaintiff declare for the taking 
of ſeveral ſorts of grain, and the de- 
fendant juſtify the taking of one ſort, 
but ſay nothing as to the others, it is 
a diſcontinuance, Valum v. 4wbury, 
259 


is no diſcontinuance, but where a day 
is wanting it is otherwiſe, Bach vv. 
Lengen, TAE : 316 
+ If a blank left in the of one 
the continuances of a judgment from 

ia diſconti- 


DISTRESS. 


1. A diſtreſs for rent could not be made 
at common law of corn in ſheaves, 
for by the common law ing is to 
be diſtrained but what may be known 
and returned in the ſame condition as 
when taken, and corn in ſheaves can- 
not be returned in the ſame condition, 
becauſe a great deal may be loſt in the 
carrying of it home, Wilfm v. Duchil, 

| | . 

2. But now by 2. Will. & Mary, c. 5. 
ſ. 3. ſheaves, or cocks of corn, or corn 
looſe or in the ſtraw or hay, lying or 
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demiſed, may be diſtrained for rent 
arrear, and impounded on the pre- 


miſes, or removed on notice to the 


owner, &c. 61. wotis 


3. If 4 being ſeiſed of lends in fee, 


make a jointure of ſo much per am 


on his wife, and die without iſſue, 
and the lands deſcend to his brother 
and heir, who grants a rent-charge to 
traftees, to the uſe of the widow in 
lien of her jointure, with a clauſe of 
Ari and a covenant to pay the an- 
nunznity to the truftces to the uſe of the 


widow, the truſtees have a double re- 
medy for the arrears, wiz. either by 


Aire or action of covenant, Cook v. 
Herle, 138 
DISTRIBUTION. 


1. By the 20. Car. 2. c. 3. . 25. it is 
22 * the SONS of ue 


tions ſhall not extend to the eſtates of 


2. If a man make a will and appoint his 
wife his executrix, and e 2 ſhal- 
ling to his daughter and dies, and the 
executrix, before probate of the will, 
alſo dies inteſtate, the ſtatute 22. & 
23. Car. 2. c. 10. extends to this 
caſe, and, if there is a diſtribution, 
admĩnĩſtration ſhall be committed to 
the next of kin of the huſband; but 
if there ſhould be no diſtribution, it 
muſt then be according to the will of 
the teſtator, Harris's Regs 101 


3. Brothers and fifters of the half blood 


are iatitled to equal diſtribution with 
drothers and fiſters of the whole blood, 
Smith v. Tracy, | 205 
4. By 22. & 23. Car. 2. c. 10. ſ. 3. 
** the ordinary may call admĩniſtrators 
eto account far the s of the in 
« teſtare, and order a juſt and equal 
« diſtribution of what remains clear, 
after deduQting debts, funerals. and 
- « juſt expences, amonyft the wife and 


chers and 


1. A fait in ash is not 2 Il diſtur- 
bance, 2 ST 


20. motis | 
2. In an action on a condition to pay, 


children, or children's children if 


* any. ſuch be, or otherwiſe ti the 


* next of kindred to the dead perſon, 
in Equal degree, or legally repre- 
« ſenting their ſtocks pro /ao exique 
« fure according to the followin 
ec pop 08 Nord to the wiſe, — 
*© the re y equal portions among 
6 = chile, or if any of the chil. 
«« dren de | les repreſen D ta · 
« tives of ſuch A chil- 
« dten who have been advanced by 
« their father equal to the ſhares of 
the other children 3 or if advanced, 
i but not equal to the other children, 
*« the reſidue ſhall be diftribated fo as 
« to make them all equal as nearly as 
« can be eftimated. If no children, 
nor any legal repreſentatives, then 
one moiety to the wife, and the re- 
* fidne to the next of kia. If no wife, 
« then all the children ; and 
if no child, then to the next of kin; 
dut no repreſentatives ſhall be ad- 
«© mitted among collaterals after bro- 
alters children,” 206 
DISTURBANCE.' 
«« if a perſon ſhall be legally charged 
« bydiftreſs, or with any rent due, xc. 
coattus fuit to pay is not a ſufficient de- 
ſcription of a diſturbance, Calthorp v. 
Heylen, * 


3. If, while a recorder, ſheriff, or other 


officer, be taking the poll at an clec- 
tion, any perioa take away the poll- 
books or papers, and thereby preven 
further proceedings in the poll, this 


is a diſturbance of Shaw v. 

a Burgeſ+ of Colchefter, 4 | 228 
r 

In dower the tenant plead an exiſt- 


ing leaſe made by the huſband of the 
demandant before any title to dower 
a:crued, and that he conveyed the 


- reverſion; but if it appear to be an 


old mortgage long ſince ſatisfied, it 
ſhall not bar the right of the de- 


mandant, Aae n ,, 18 


ECCLE- 


1 Ld = i *% ka nd 


2 Vor. II. 


* ECCLESIASTICAL LEASES, © 
* 1 


1. A Leaſe of the next avoilance made 
by a chapter that has no dean is void 


initio, Soth well . Lincoln, | 55 


2. A leaſe made by a biſhop wherein 


more than th accuſtomed rent is re- 


ſerved, is good, Threadnedls v. Ly- 
. = ä 


EJECTMENT.. 


Ejectment will not lie to recover a copy- 


hold eftate on an entry by the lord as 
for a forfeiture on the non-payment 
of a fine aſſeſſed according to the im- 
proved value, if it be aacertain whe- 
ther the fine ſhould be according to the 
value or according to the rent, T rotter 
v. Blake, 231 


> 


ELECTION: 


1. If a ſheriff ſuffer a voluntary eſcape, 
the creditor may have, at his election, 


a new action againſt the ſheriff, or a 


ire facias againſt the debtor, Baſſert 


Vs Saller, a I 36 
2. In disjunctive conditions, it is in the 
election of the obligor to call on the 


obligee for the performance of either 
of them 


» Baſket v. Baſket, 201 


3. Therefore in debt on bond for the 
payment of forty pounds, where the 
condition was, that ** if the defendant 
« ſhall work out the ſaid forty 


* pounds at the uſual prices in pack- 
« 1ng when the plaintiff ſhould have 


« gccafion to employ him, or other- 
* wiſe ſhall pay the forty pounds, 
« then the bond to be void; the de- 
fendant cannot plead that he was al- 
ways ready to , 
forty pounds, but that the plaintiff 
did never employ him; for it was at 
the election of the plaintiff, and he has 
determined his pan ty bringing an 
action for the money, right v. Bull. 
30 


— 


ve worked out the 
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ec Ne o61k, 31 
1. If an heir enter upon the eſtate on 
the death of his anceſtor, and claim 
generally, it ſhall be intended that he 
entered and claimed as heir, Anony- 


Mous, . ” 7 


2. There is no need of an entry to'avai 


an eltate in the caſe of a Gmitation ; 
becauſe thereby the eſtate is r- 
mined without entry or claim, and 
law caſts it upon the party to who 
it is limited, and in whom it veſts 

he difagrees to it, bid. ES 


3. In what caſe an entry was by the 


common law, and is now, ni 


do convey an eftate, Barker v. Keate, 


52 31 
R CTI. 

1. If in a marriage ſettlement it is co-— 

venanted to levy a ſine in order to ſe 

cure the marriage portion, : t 


will decree the execution of the ine in 
Jpecie, Hollis v. Carr, WG | 
2, A court of equity may decree the 
ſpecific performance of a covenant, 
although the bill do not pray relief 
on that particular ground, Hollis v. 


arr N R I. hp gr 


3. In all bills in equity, when the loſs 
of a deed is ſuggeſted in order to give 


1 to the Court, the fact muſt 
verified by affidavit, Howard v. 

Attorney General, | 173 
4. If a leſſee for years re-demiſe his 
whole term to the leſſor with a reſer- 
vation of rent, it operates as à ſur- 
render of the original leaſe; and 
therefore he cannot maintain debt for 
rent againſt the executor of the original 
leſſor, but muſt ſeek relief in equity, 
Lloyd v. Lang ford, 174 
5- The court of chancery may oblige 

a guardian in ſoccage to give ſecurity 

where there is .proof of inſufficiency, 

Quadring v. Downs, | 177 


6. If it be doubtful whether the fine on 
a copyhold. ſhould be according to rb 
rent or the improved value, it is a pro- 
per caſe for equity, Trotter v. Blake, 

23 

Aa | 7. IF 
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7. Tf a decree in equity appo nt a com- 
elbe 


to take a ſurvey of a manor, 
f decree is a nullity, ibid. 


232 


3- But on a judgment in an inf, 

court, where a Aro is, by virtue 

- of his office, 3 of the court, it 
may be ſor error, that he 
was not judge, if he has not taken 
the ſacrament as required by THz 
CORPORATION ACT, 194 


4. A writ of error will not lie upon an 
order made at the Ol Baiky for pay- 
ment of a fine, Hammond v. Howell, 


— 


* 


| ESCAPE. 
a 
” From execution on a judgment in an 
© © Inferior court, if it appear that the 
the. jariltiion, althor „ 
tion on which ſuch j was ob- 
tained a 
did ariſe within the juriſdiction of the 
jnſerior court, þ v. Hale, 29 
2. If a plaintiff obtain judgment and 
execution againſt two joint debtors, 
— —— —— 
tiff recover ſatisfaction for his debt in 
an action on ſuch eſcape, the other 
debtor may be diſcharged by audita 
guerela, Alford v. Tatnal, 49. 50 


. of a priſon be inſufficient, the grantor 


- ſeiſed in ſee ſhall be liable to an action 
ef debt on an eſcape ; for he who is 


An aBion will not lic for an clcape 


that the cauſe of action 


in the office as or is in ſuch caſe 
——— — 1g 


If a ſheriff ſuffer a voluntary eſcape 
ren 
yy have an action againſt 

- 2 or A 2 — - the 

debtor, Baſſet . . » 136 


5. By 8. & g. Will, 3. e. 27. * if any 


_ in execution ſhall eſca 
* |= any ways or means — 
«the creditor at whoſe ſuit ſuch pri- 
«© ſoner was in execution at 
«« the time of his eſcape, may retake 
« ſach priſoner by new capias, 
« capids ad ſatisfaciendum, or ſue forth 
© any other kind of execution on the 


ESTATE. 


1. A. being tenant for life, with remain- 
der in tail to his ſon Þ. remainder to 
_#— tenant for 
ife levies a fine, with warranty to the 
uſe of C. in fee, who conveys the 
eſtate by bargain and ſale to D.; this 
collateral warranty is annexed to and 


twenty-one years 
his father, and be- 
fore the warranty attaches, the fine 
will bar his entry after the death of 4. 
Williamſon v. Hancech, 14 


2. A. haviog two ſons B. and C. and 
being ſeiled of lands in fee, covs- 
WANTS, in conſideration of marriage, 
to Hand ſeiſed to the uſe of A. and the 
heirs male of his body, and for want 
of ſuch ifſue to his own heirs male, 
with remainder to his own right heirs 
in fee ; B. has iſſue one ſon D. and 
five daughters, and dies in the life- 
time of his father: TI ESTATE it 
tail on the death of 4. veſts in his 
23 D. by purchaſe, and, on the 


eath of D. without iſſue, goes by 

deſcent to his uncle C. per formam duni, 
as the beir male of 4. Soutbcot v. 
Stowell, 


* 207 


* 


A TABLE OF PRINCIPALOMATTERS.\ 


3. Oa a deviſe to an eldeſt fon and his 
heirs within four years after the death 
of the teſtator, provided he pay twen- 
ty pounds to the executrix towards 
the payment of the teſtator's deb:s, 
the Ton takes the eſtate by purchaſe, 

and not by Agent, although the teſ- 

tator deviſed other lands to be fold for 
the payment of debts, Brittam v. 
Charneck, 286 

4. If a deviſe be made to A. the teflator's 
filter and heir, for ſo long time and 
„until her fon B. attain the age of 
* twenty one years; and after be ſhall 
« have attained-the ſaid age, then to 
« F. in fee; and if he die before the 
* age of twenty-one years, then to 
«« the heir of the body of C. the father 
% of B. and to their heirs for ever; 

A. takes an eftate ſor years, and the 

remainder in fee is immediately wefted 

in B.; —— 
twenty-one years, in the life-time 
of C. an only fiſter ſhall take the 
eſtate, either as heir to her brother, or 
as heir to the body of her father, 
Taylor v. Biddall, | 289 


ESTOPPEL. 


If . eaver is gfe tyaied Þ, and - 


ſue out an elegit againſt his lands; 
and then a ftatute pardon the act in 
which the treſpaſs was committed, 


and all judgments and executions ' 


thereon, the recovery cannot be pleaded 
by way of effoppel to an audita querela 


brought on the ſtatute to be relieved 


from the judgment, Benſon v. idle, 38 


ESTREPEMENT. 


The writ of efrepement is not a return- 
able writ, 218 


EVIDENCE. 


1. A 
cauſes between party and party, muſt 


„ in giving his evidence in 


2. A decree of the court of chancery 
may be read in evidence from an 
_ exempiification under the ſeal of the 
court, Trotter v. Blake, 231 


3. A duplicate of a commiſſion in chan- 


cery cannot be read, though the origi- 
nal is deſtroyed, — 2 is. 
of its being a true copy, ibid. 23 
4+ In an action in an inferior court, if if 
appear upon the evidence that the 
cauſe of action aroſe extra jurifadi&i- 
oxem, the plaintiff muſt be nonſuited, 
Mendyhe v. Stint, 274 
5. A declaration in an afſumpfie for 
money laid out and , is not 
ſupported by evidence of a iſe to 


it out of the firſt profics, Tifard 


EXCOMMUNICATION. 


A corporation .cannot be excommuni- 
+ cated, a 253 


EXCUSE. 


1. Where covenants are mutual, non- 
performance on the one fide is no 
excuſe for a breach of covenant on 
the other fide, Samways v. Blderfley, 

| 74 

2. If a perſon covenant to deliver ſeats 
in a church on ſuch a day, it is no 
excuſe for non-performance of the 
covenant that the ſeats were pulled 
down before the day, Bridges v. Beds 
ding ficld, 27, 28 


EXECUTOR 


1. To debt on bond againſt an executor, 
if he plead two judgments, and that 
be bas but ee towards ſatis- 
faction, the plaintiff may reply that he 
paid but fo — on the 214 jad ment, 
and ſo much on the ſecond, kept 
them both on foot by fraud and covin, 
Maſon wv. Stratton, © 36 


2. An executor de /on tort cannot retain 


be fworn ; and pive his evidence not for his own debt, Prince v. Rowſon, 
a _ his — but upon _ N 
oath, Earl v. Lor hw , 3 
Diels 7 bende , roo 3: A releaſe of * all right and title 


made by an executor before 


probate, 
Aa 2 18 
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"is void, for until he has only 
aa inceprive, not a veſted right 
and title to the teſtator's lands; but a 
releaſe of all actious, though be- 


fore probate, is good, for he bas the 
right of action, Morris v. Philpet, 


1 | k 108 
If an adminiftrator fell a term, and 
_ afterwards an executor appear, the 
+ Gale is void, although the executor re- 
nounces the | Ip, Abrabam v. 
. «Cunningham,  — 147 


F. An executor of an executor has all 


the intereſt that the firſt executor had, 
: 14Hbrabam v. Canningbam, 148 


6. In afump/fit againſt the defendant as 


_  Executor, -a plea” that the teſtator 
made one I. S. executor, who proved 


and chattels of the teſtator, and 
concluding in abatement with an 


c „. is ſtill living, is „ 
| gy aw 1 a 1 - 1 under the ſeal of the 


that he was executor ; and for anything 


that appears to the contrary on the 
-» pleading, both I. S. and the defen- 
duant may be the executor, Sing/cion 
V. Bawtice,. 1568 
7. If a 
._. whole term to the leſſor, with a re- 


.. {ervation of rent, it 17755 as a ſur- 
* eaſe, and there , 
fore he cannot maintain debt for rent | 


render of the original 


-_- apainſt the execator of the original 
85 Leer, Lloyd v. Lang ford, r 
8. 
execator againſt a ſheriff to recover 
money levied on a feri facias under an 
execution ſued out by the teſtator, the 
defendant cannot plead the ſtatute of 
Limitations, Cortram v. Welty, 212 


9 The executot or adminiftrator of an 


» EXECUTOR de /on tort is liable in the 
ſame manner as the teftator or inte(- 
tate would have been, Anonymors, 
| ö 

10. By 30. Car. 2. e. 7. the executo 
and adminiſtrators. of executors in 
their 6wn<vreng, or of adminiltra:ors 
ho ſhall waſle the goods of the de- 
e ccaſed, ſhall be liable in the ſame 


. - ble, Kc.“ 


leſſee for years redemiſe his 


To an action of debt brought by an 


% manner as their teſtator or inteſtate 
would have been if they had been 
* living,” 1 294, 1017 
11. By 4. & . Will. & Ma » E. 3 
33. © as executor and adn 
trator of any executor or ad miniſ- 
& trator of right, who ſhall waſte the 
2 of the deceaſed, ſhall be 


294, notis 
EXECUTION. 


If a defendant in execution pay the debt 


and cofts to the Marſhal, and is there. 


upon diſcharged, he may be taken 
again by the plaintiff, 212 


EXECUTORY DECREE, 


An executory decree is of no force in 
the will, and took upon him the exe - 
cution thereof, and adminiſtered the 


equity, Trotter v. Blake, 


222 


EXEMPLIFICATION. 


A decree may be read'in evidence from 


Court, Trotter v. Blake, 231 


E XISTRNS. 


In an information on the'flatute 4. & ;. 
Phil. & Mary, c. $8. which iuflicts two 
years impriſonmem on any perſon 
above the age of fourteen who ſhall 
take away an heireſs, a charge that 
the defendant being above the age of 
fourteen, &c. is à ſufficient averment 
that he was above that age, Rex ©. 
Meer, | | 130 


EXPLAIN. 


If a man grant © tenementa prædicta, e 
% tot et quicquid babet ;” 2. It 
theſe ſubſequent words ſhall explain or 
eolarge the grant ? 112 


F. 


| FACTOR. 

1. A Factor cannot fell the goods of his 
rincipal upon credit, unleſs he has 2 
pecial authority for that purpoſe, even 

although they be periſhable goods, ard 
were in danger ot ſpciling by remain- 
| in 


8 aan 8 


5 
- 


E 
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ing longer in his hands for want of If the eſtate which the huſhand and 


buyers; for by his general authority 
he can only fell for ready money, Aus- 
Ha, : ' 100 
2. A factor in whoſe hands the goods of 
the principal are burned, or from whoſe 
cuſtody they are ſtolen without any 
default on his part, is not. liable for 
. fach loſs, ibid. * 100 


F E OFFM ENT. 


By a feoffiient to u/es, the eſtate is executed 
_ preſently ; and therefore if there be a 
* to 4. for life, remainder to 
Z. in fee, and A. refuſe, B. ſhall enter 
immediately, becauſe the feoffor parted 
with his whole eſtate, Sauthcot v. Stow - 
iS eee 
| FINE, 

1. A. being tenant for life with remain- 
der in tail to his ſon B. remainder to 
the right heirs of 4. the tenant for 
life levies a FIxz with warrenty to 
the uſe of C. in fee, who conveys the 
eſtate by bargain and ſale to D.; this 

collateral warranty is annexed to, and 


runs with the land; and therefore if 


B. attain the age of twenty - one years 
in the lifetime of his father, and be- 
fore the warranty attaches, THE FINE 
will bar his entry after the death of A. 
 Willianfon v. Hancock, 14 
2. A fine de tenementis in Goldeu-lane is 
ood, though neither vill, pariſh,” or 
— is mentioned, Lever v. Hejier, 
ws 2 48 

3. If by a marriage ſettlement it is co- 


venanted to make a jointure, and the 


covenanter agreetolevy a fine in order 


to ſecure the portion, in conſideration - 
On a premium to pay in confideration of 


of which the jointure is made, the 
court of chancery will decree the exe- 
cution of the fine, Hollis v. Carr, v7 


4. A wife, being tenant for /ife with re- 


mainder i ia to A. remainder to her 


huſband fer liſe, and other remainders 
over, joins with her huſband in a fine 
fur conce/ſerunt, by whigh they grant 
the eſtate to themſelve for life with 


warranty, and the warranty deſcends 


- 


wife had in paſeſton only paſſed? or 
whether not only the eſtate they had in 
Palſeſſton, but the eſtate for lift which 
the huſband had in remainder after the 
eſtate tail. alſo paſſed? Plxget v. the 
Earl of Salißuty, | 109 
5- If there be @ gariſꝭ and @ vill within 
- the pariſh of the ſame name, and a fine 
is levied of lands in the vill and in che 
deed to lead the uſes, the pariſh is not 
named, yet as they make but one cons» 
veyance, the lands in the pariſh"do 
pas, Addiſon u. Orway, 233 
6. An indenture by an infant to declare 
the uſes of a fine- or recovery, make 
but one conyeyance, . 239. wotis 


 FLEET-PRISON, _ 


1. The houſes within the rules of the 
Fleet are no part of the priſon ; and if 
the warden ſuffer priſoners to be with- 
cout the walls in the taverns and other 
haouſes adjoĩning to the priſon, to che 
annoyance of nei ghbourhood. or 
tde obſtruction of proceſs of juſtice, 
dhe court of common þl/cas may remedy 
the evil in a /ſammary way, N 
2. But by 8. & 9. Will. 3. c. 27. the 
rules are conſidered as a part of che 


F LOT SAM. 


1. Flogam need not be condemned, to 
aſcertain the property, as in the caſe 


of prizes, Lady Wyndham" Caſe, 294 
2. Trover lies for Flaſam ogy ta- 
181. 


ken after it comes to land, 294 


 FORBEARANCE... 
ſorbearance, an averment that he did 
extunc tataliter abſtinere, &c. wzthout 


ſaying hacu/que, is good after verdict, 
Edwardi v. Reberts, | 24 


FORFEITURE. 


1. None can take advantage of the for 


fciture of à copy hold eſtate but the 


to the remainder man in tail ; Qre, | | lord of the manor, Kren v. Kirch. 33 


Aa 3 N 
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2. If 2 ſtatute enact, that * all manors, 
cc lands, tenements, poſſeſ- 
« fjons, reverſions, remainders, rights, 

.* intereſts, &c. and other things of 
* eobat nature /oever,” ſhall be for- 
feed on an attainder of high treaſon, 
lud in tail are forfeited on an attain- 
der of high treaſon ; for they ſhall be 
Included under the general words, 
other things of what nature ſoever,” 
Brown v. Waite, 


other things of a perſon attainted of 
treaſon by the common la, are given 

to the king, : 134 
4. By F. & 6. Edw. 6. c. 1. a 
$I 3 ion of high * 

forfeit all ſuch lands, tenements, and 
dereditaments, which he ſhall have of 
muy eſtate of inheritance in his own 
right in uſe or poſſeſſion, 134 


5. Eftates tail therefore are not now 


by the ©* xox babet poteflatem 
. alienandi” in the fiatote de donic, 
bart are ſubject to forfeiture on an at- 
_ tainder of high treaſon, 134 
6. If, on a ſurvey being taken of a ma · 
nor, the holders be decreed to pay 
rere 
every admittance, leaving it uncertain 
whether it ſhall be computed accor- 
ding to the improved value, or accor- 
ding to the rent at the time the decree 
was made ; the non-payment of a fine 


aſſeſſed according to the improved va- 
be, is not a forftiture of the eſtate, 
- Trotter V. Blake, 230 


7. The queſtion whether a fine aſſeſſed 
on admittance be reaſonable, or the 
refuſal to pay it @ forfeiture, may be 

tried in an action of debt to recover the 

fine, Trotter v. Blake, 231 


FORMEDON, 


. Ina Foxuenpow is Af, if the 
demandant, being brother to the tenant 

n tail, who died without iſſue, ſet forth, 
death of the tenant in tail, it is fuſi- 
cient, without ſtating that he died 
without iſſue, Barrow v. Hagęeti, 94 


weekn, hall 


that the land belorged to him after the - 


2, Ina FoxMEDoN in diſcender, if the de- 
. mandant count that his eldeſt brother 
was heir to his father, and that after 
his death he now heir, this is not 

gnant ; for although none ca 
hate: to the father bur * eideſt by 
yer two may be heirs to one man at 
ſeveral times, 1. 95 

3. But in this caſe the demandant muſt 

by ſome means make himſelf heir to 

the tenant in tail, 74. 94 


I there be tenant for life, remainder 
for life, remainder in fee, and the te- 
_ nant for life in remainder levies a fins 
come cro, Fc. it ſhall not be intended 
that he paſſed the eſtate by fraction, 
viz. an eſtate in remainder for life 
and a remainder in fee ex pectant upon 
the eſtate tail, Garret v. Blifard, 
| 2210 114. cited 


GAMING. 
1. By 16. Car. 2. c. 7. ge if a perion 
* hal play at 1 den 
«© for ready money, and ſhall loſe above 
one hundred pound at any one time 
«« upon tick, all contracts and ſecurities 
* for the payment thereof ſhall be 
void. the winner forfeit treble 
the ſwam loſt,” 54 
2. If a perſon loſe eighty pound at one 
time, for which he gives ſecurity, and 
ſeventy pound more to the ſame per- 
ſon at another time, this is not within 
the 16. Car. 2. c. 7. unleſs the ſeveral 
meetings were appointed to clude the 
ſtatute, Hill v. Pheaſant, 54 
3. But if, by articles made for. horſe- 
racing, it be agreed that the horſes 
ſhall run an the if july for fifty 


pound, and on the 3d of July for bfty 
| more, aud N 61 of July for 
fifty more, this is a centrat 

within the above ftatute, Edgeberry v. 
4 $4- notis 

| Wh 


— ww . 


$- But now 


play, 
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r 3- But a miſrecital in a grant from 


charge of a ing debt is not void 


ge: ſtatute 16, Car. 2. c. 7. 3. 


be obligee was not privy that 
money, to ſecure which the boad was 


| given, was money won at play, Ano- 


ny mous, 279 

w by 13. yy. br 19. horſe- 
racing 1s provided the plate, 
prize, ſum of money, or other — 
run for, be not under the full, real, 
and intrinſic value of fifty pound, 5, 


6. By 9. Ann. c. 14. all ſecurities what- 


ſoever for money or other valuable 


ching by gaming, are void, 54. notis 
7+ And by force of the 9. Ann. 


c. 14- all ſecurities given for mo · 
ney won at play are ablolately 
void, even in the hands of third ger- 


ſons, though they have paid a valuable 
conſiderati 


tion for them, and had no 
notice, nor were any ways privy that 
they were given for money won at 
| e 279. notis 


GRANT, 


1. If a manor formerly io the poſſeſſion 
of an abbet, and to which an advowſon 


was appendant, be granted to az arch- 
bilbop with an Lion of the advow- 


| fon, the appendancy is thereby de- 


ſtroyed; but if the archbiſhop recon- 
vey the magor to the king, deſcribing 
the advowſon as appendant, a ſabſe- 
quent grant of the ſaid manor and ad- 
wvow/on, to the ſaid archbiſhop for- 
„ merly belonging, and which was re- 
« granted to the king by the ſaid 
« archbiſhop, and lately in poſſeſſion 
of the abbot, adeo plene as the ſaid 
„% archbiſhop or abbot had it, or as it 
&« was in our hands by any ways and 
% means whatſoever,” will paſs THE 
ADVow3soN, though it never did be- 


long to the archbiſhop, Rex v. Bi 
of Rechefer, Se. 2 * 


2, But a falſe ſuggeſtion will make 


the king's grant void; as if he grant 
the manor of Dale, reciting that it 
came to him by atrainder when it came 


to him by purchaſe, Needler v. Win- 
cleller, 3 Ws * 


4. Where the thing 


5- A grant of the next avoidance made 


the 
; 


crown, that does not touch. 
title or profit,” will not vitiate 
rant ; as where the king, by office 
ound, had the wardſhip of a_ manor, 
and made a grant thereof, reciting, 
«« gudd quidem manerium in manus noſ- 
trat ſeifit, &c.”* which was not true, 
yet the grant held good, Lefrange's 
Cafe, cited. 7 | 2s 3 
granted is not grant- 
ed by an name, there if a fal- 
ſity be in the deſcriprion of that thin 
the grant is void, even in the caſe 
a common perſon ; as if he grant lands 
lately let to O. in ſuch a pariſh, and 
the lands were not let to D. and were 
alſo in another pariſh,- the grant is 
void, becauſe the lands are not parti- 
cularly named. By ATx1ns, Fuffice, 
3 


by a chapter that hath no DEA, is 
void ab initio, Southwell v. A I 
5 


6. A grant made by a biſhop reſerving 


more than the old accuſtomed rent, is 
good, Threadneedle v. Lynam, 57 


7. A grant of a manor, and of all lands 


reputed parcel thereof, will paſs lahds 
that are not in fact the ma- 
nor, if they are found to have been 
formerly parcel of the manor, and at 


the ae PTS 


be fo, Lee v. Brown, 


8. If a grant be made for -ninety- 


nine years, if 4. B. and C. ſhall fo 
long live, rendering a beriot, after the 
death of each of them, as they are 
named in the deed, and C. dies before 
A. and B. or either of them; quert, 
Whether the heriot is due on the 
death of C. Ingram v. Tothil, 93 


A grant from the king of certain 
lands, and alſo ** atm fundum, et „. 
« Jum, et terras ſuas contigut adjacentes 
« gue ſunt aqud tooperta, vel gur in 
% pofterum de aqud poſſunt recuperari,”” 
will not paſs lands atterwards gai 
from the ſea, The Attorney General * 


Tarner 7 1 


aa 4 ö 10. A 


2 
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ftuate in 4. is void, if the — 
not ſitusted 19 4. but in another place, 
2 Deddragton's Cajes 3 107 
11. Pere, If the grant of the ſteward- 

5 2 manor in reverſion is good ? 
- "Howard": Cafe, CY 173 
12. If 4. being ſeiſed in fee of a manor, 
grant the ſaid manor, meſſuages, 
de lands, commons, and mines, and 
te grantee leaſes . all the mefſua, es, 
. lands, tenemeats, and hereditaments, 
* that be has in the ſaid manor ;” 
tze leſſee, notwithltanding the word 
* He is omitted in the leaſe, may 


Work all mines that were oper at the 


time of the demile, but he cannot open 
a a new mine, Afiry v. Ballard, 193 
_ x3: The word “ graze” in a leaſe will 
make the land paſs by way of uſe, 
: | 3 253 
14. A grant of the oſſice of comptroller 
ra 7 hr rl or any other Aer of 
truſt, to two perſons durante bene pla- 
- <cito, is determined by the death of one 
ol the grantees, Arris wv. Stukeley, 260 


2 2 

1 -.GUARDIAN.. 

If a perſon ſeiſed in ſee ſettle his 
1 on his fon M illlam and bis wife 
_ For their lives, with remainder to his 
. ſecond ſon in tail, and divers remain- 

ders over, without any mention of the 
reverſion in fee; the ſecond ſon, on the 
death of the tenants for life without 


iſſue, cannot be zz ward as an infant; 


for he is in by purchaſe, and not by 
- - difctr! ; and where there is no diſcent 
there cannot be a guardian in foccage, 
© Quadring v. Downs, 177 


3. The court of chancery way obl'ge a 
" guardian in ſcccage to give ſecurity, 
„ 15 177 


HABEAS CORPUS. 
1. The ccurt of common pleas may, by 
. the common law, graft à bapegs 


-* courts or baron © 


corpus to bail a perſon committed by 
warrant from a juſtice of pace for an 

. offence under a penal ſtatute, onen, 
1 ‚˖‚ © 198 
2. A habeas corpus ad faciendum, c. 
© ſhall ifſue of courſe ; but a habeas 
© corpus ad ſubjiciendum mult be on mo. 
tion, Penrice v. Wynn, 306 


3. By 16. Car. 1. c. 10. if auy perſon ſhall 
be committed by the privy council, 
either the court of king's bench or 
common pleas may grant a bebeas core 
pus, | 152899. notls 
4. By 31. Car. 2. c. 2. either the court of 
king's bench or common pleas in 
term time, and any judge of the ſaid 
f the exchequer in 

vacation, may award a babeas corpus 
- for any priſoner whatſoever, 199. notis 


H EARTH MONEY. ' 
1. Conſiruction on the ſtatutes impoſing - 
_ this duty, Bell v. Knight, 182 
2- The manner in which this duty was 


H E I R. ; 

1. In debt againſt an Heir on the bond of 
bis @ncefoy, if the defendant plead that 
- his anceſtor leaſed hi eſtate for years, 
and that he has no aſſets præter the 
reverſion expectant, the plaintiff may 


13 


reply generally — by diſcent ; for 
the reverſion is s, although the Heir 


cannot have the benefit of it till the 
leaſe is expired, Ofbafton v. Stanhope, 
* 0 


2. If a leaſe be made reſerving the rent 
to the leſſor and his executors or his 
affigns, the heir ſhall not have it, 

Ingram v. Tothil, 93 

3. Sed quere ; for it has been determined, 
that 1f a leaſe reſerve the rent annually 
during the term aforeſaid to the leſſor 

and his aſſigns, the heir ſhall have it, 
though not named, Sacheterel v. Frog- 
Fart, 93. notts 


4. The offence of fealing an heireſs is 
malum in ſe, and was therefore indict- 
able at common law, Rex v. Mer, 130 

$- If a teſtator deviſe his eſtate to his 

pay twen 


boa 


eldf on, provided he 


to the executrix towards the 
payment of his d- bts, the fon takes the 
eſtate by purchaſe, and therefore it is 
not aſſets in his hands ſo as to be liable 


to the bonds of his anceſtor, Britiam 
v. Charmich, © 286 


HORS. DE SON FEE. 
Ja what caſes ors di ſon fee may be 
_ pleaded, Sherrard v. ns, 103 
Ser PLEADING: 


HUSBAND AND WIFE. 


1. If a feme ſole have debts due to her by 
ſpecialties, and marries, ber huſband 
mall, on her death, hay the admini- 
firati although he not put the 
bak ſaic during the coverture, 
Wiijon v. Drake, 20 


2. By 29. Car. 2. c. 3. the ſtatute of 
Diſtributions ſhall not extend to the 
eſtates of femes covert, that ſhall die 
inteſtate, but their huſbands ſhall have 
_ adminiſtration of their perſonal eſtates, 
and enjoy the ſame as they might bave 
done before the making of the ſaid 
AQ 22. & 23. Car. 2. c. 10, 20. ti 


3. And it bas been agreed, that a huſband 
is intitled to adminiſtration under the 


ſtatute „ Edw. 3. c. 1. as: dhe beft 
friend the wife, — 31 
4 The perſonal eſtate of a covert 


conſiſts only of cheſet in ation, which 
the huſband may releaſe during the 
Coverture, 21 


5. An action by huſband and wife againſt 
heſband and wife for aſſault and bat- 
tery ts cured by a verdict finding as to 
the beating of the plaintiffs wife only 
that the defendants are guilty, and 
grad refiduum not guilty, Heocket v. 
Staddeigh, 66 
6. If a huſband die leaving his wife his 
executrix, and ſhe dies before probate, 


adminiſtration of the huſband's effects 


buſband, and not the next of kin of 
the wife, Harris's Ca/e, 101 


7. A wife being tenant for life, with 15. 


remainder in tail to 4. remainder to 
her huſband for life, and other remain- 


gem over, jaing with yer haas in a 


death, 1 
13. Mere di i/rvisfa2lion on the 


terms,“ this is not a diſſent, 
muſt be to the pext of kin of the 
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fine /ur conceſſit, by which they grant 
the eſtate to themſelves for life with 
warranty, and the warranty — — 
to. the remaĩnder - man in tail ; 
If the eſtate which the to(bard | and 
wife had in poſejon only paſſed ? or 
whether not ooly the eltate in 
ſion, bat the efate for life which the 
huſband had in remainder of the eſtate 
in tail hikewiſe paſſed ? Piggot v. the 
. Earl of Saliſbury; CLAS) 10g 
8. A wife, with the "conſeht of her 
huſband, may make an appbintment in 
the nature of 2 will,” . Sir 
William Turner, 170 


oi — there be an ' before mar- 
2 — the wife may make a will, 
makes a will according 
hall be good in the 2 . 
appointment, although the 
not knaw when it was gots ra 
unleſs the huſband diſa ree; but his 
conſent ſhall be imp until the con- 
trary appears, T./ 1 172 
10. If a huſband after abe death of his 
wife once afſem to a will made by her, 
de can never afterwards diſſent, 172 


11. And if after ber death the huſband 
come to, the executcr named in hy 
wife's will, and ſeem to approve of he 
choice, by ſaying, © Tam glad the hay 
appointed fo worthy a perſon,” and 
recommend a coffin- maker to the exe- 
cutor, a goldſmith to make the rings, 
&c. this is a good afſent, © * 

12. If a huſband exprefsly permit his 
wife to diſpoſe of her property, very 
flight evidence is ſufficient to preſume 
the continuance of bis conſent after her 

173 
part of 
the huſband ſhall not be confidered as 

a diſagreement ; as if a huſband ſhoald 

ſay, *©* 2 1 hope to ſet the will aſide, or 

«© ] hope to bring the executor to 

173 
. On a covenant to huſband and wife, 

* huſband alone may bring the action, 

Beaver v. Lane, 3 
Huſband ſeiſed of a houſe in right of 

his wife may bring an action alone for 

diſturbing him in the enjoyment * — 


& v. Sterling, 
dba 


\ 


173 
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JEOFAILS. 


1. The ſtatute 16. & 17. Car. 2. c. 8. 
wilt aid a miſ- trial, where the venue is 
in a proper county, but not where the 
 cdudty 15 miſtaken, Nayler v. Sbarp- 
. a 
Nn promiſe 0 in conſideration 

on of farbearance, oy in that be did 

_ extuxc totaliter abſtinere, Sc. the 

emiſhon_ of bacy/que is aided by the 

verdict, Bewards v. Roberts, 


„ A verdict will cure an ib, but 
2 Peek v. Hill, 


1 


37 


+ 15 debe es bond 
as executor, if iſſue be joined whether 
de bad affets on a particular day; it is 
awimmaterial iffac, and not cured by 


— verdict; Read o. Daune. 139 
| IMPARLAN CE. 
. L e 
1 FLICATION. 
In what caſe a perſon ſhall take an eſtate 
_ for life by impbcation, 208 
- IMPRISONMENT. 
7. Falſe impriſonment will not lie againſt 
- -@ judge for — a juryman for 
finding againk evidence, . 
Howell, 818 
3. Falſe i 8 
® an ofeer for refobog bail, but > 
- cial action on gags lies a 
. henifi fer it, 3832 
See TunSPars—PLEADifG. 


INDEBITATUS' ASSUMPSIT. 


1. An ixdebitatus ent will lie ſor 


rent receired by one who pretends a 
title; for in ſuch caſe an accent will 


Ke; abd wherevet the” plaintiff may 


Deen actount, an indebitatus ** 
uin Be, Ani, o. Stukeley, 22 


2. Therefore if a man receive the 
PEE on pretence of ti 


1 


hs 


24 


perſon who has the 
. — — 


indebitatus » as for monies had 
and receiv is aſe, ibid, 262 
e 


1. An ĩndictment will lie at common law, 
as well as on the ſtatate 4. & 5. Philip 
_—_— for ſtealing an heireſs, 
Rex v. Moor 130 

2. An indiiment, though the efinice bo 
laid to be done wi et armis, will not lie 
for a common tre/þa/+, 306. adei 


INDUCEMENT. 


The fame certainty is not required in 
watters of inducement as in other caies, 
79 


INFANT. 


1. A deviſe ta an infant ex ventre ſa mere 

is good, notwithſtanè ing the ſtatute of 
' 34+ Hen. 8. c. 5. ſays, that a man may 
deviſe bis land to any perſon or per- 
ſons ; and an infant not bein 
2 aururã, is mers Werd 3 


eech e peries, e d ar | 
9 

2. Probate of the wil of an 
tai es eadary age of ſeven. 

teen is good, for er fa court is | 
to judge of the ſineſs or vofirneſs of a 

on to make a will, Sarallwoed v. 


rickbeuſe, 315 
INFERIOR COURT. 
1. To debt in an inferior court on a 


bond ſtated to be made wirbin the 
Juriſaidlian, to which the defendant 


| Picads an fudum, if judgment be 


given againit him, and he is taken in 
execution, and an action be brought 
for an eſcape, in which it is found, 
by ſpecial verdict, that the bond was 
not made within the juriſdiction, the 
action wilt not lie, Sgaibb u. Hole, 29 
2. Proceſs in an inferior-court, directed 
tent; ad clave, without 8 
minifiro curie, is good, Crowder v. 
Cobain, 59 
3: Proceſs from an inferior euurt return - 
able at the u court, without men- 
tioning 


tioning a day certain, is yoo, Crowder 
b. Goodwin, 59 
4. Proceſs on a plaint in an inſerĩor court 
is good, although it do nor ſtate the 


name of the plaintiff, 75:0. 59 
g. A juſtification under proceſs from an 


inferior court is good, although it do 


. not alledge that the cauſe of the 
ibid, — 59 
6. Fo a plea of juſtification to treſpaſs, 
under proceſs from an inferior court, 
it is not neceſſary to alledge that the 
27k Wil, $9 
7. An officer is-juſtified in executing the 
proceſs of an inferior court, although 


the cauſe of the po did not ariſe - 


— jari {5Aiod, pls 
8. Same point, Squib v. Hole, 30 

Same point, Higginſon v. Martin an-, 
9 Hadley 195 


10. An bendur court 5 

an afſumpfit to thirty filling: in 

e ah and labour, if 

the plaintiff lay his damages at thirty 
; for though where d 

are laid under forty-illings the coſts 

may make it more, yet when it is laid 


to be above forty fillings, all is coram 
0 Judice, . Bradley, 102 


11. Treſpaſs vi et armis and contra pacem 
nee in the hundred court, 
Lane v. Robinſon, 102 

12. Juſtiſcation under a judgment in an 

inferior court by taliter proceſſus is 
good, ibid. 102 
+ The ſpiritoal court may compel a 

3 to take the oath of 
office, bat not the oath ex officio, 
Waterfield v. Chichefer, 118 

The ſpiritual court mey adminiſter an 

" — bold os other than 

rt and marrimonia cauſes, 
| 119 


1;. Tue defendant cannot wage his law - 


in an action of debt on a judgment in 
an inferior court, Beaumont i Caſe, 140 
16. An inferior court cannot hold plea 
en a guantum meruit for work done out 
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of the juriſdiction, though the promiſe 
be made within the juriſdiction, Bran- 
mont's Caſe, | 141 

17. On a judgment in an inferior court; 
of which 4 MAYOR, wirtute ficli, is 
THE JUDGE, if he has omitted to 
any thing —— by a ſtatute, hie 
on ſuch omiſſion renders bis electiun to 
the office void, it may be cither pleaded 
in abatement to the juriſdiction of the 
court below, or aſſigned for error” in 
the court above, that he is not rn, 
Tpfley v. Turk, 194 

18. If a plaintiff declare in an ioferior 
court ad damnum fifty pounds, the 
jadgment may be reverſed ; for the 
court cannot hold plea above forty 
thillings, Anonymous, _ 207 

19. If it appear the- face of the 

- ings in — — in an inferior 

court that the cauſe of action is not 

within its juriſdiction, or if a plea to 
the juriſdiction be refuſed or prevented 
by artifice, @ prohibition will lie at an 
time, Mendyle v. Stint,- 2 
INFORMATION. 

1. An information will lie againſt com- 
moners for abating hedges or other 
obſtructions on 'the common, 
if it be done in a riotous manner, Rex 
v. Wywvil, . 66 

2. An information gaz tam lies upon the 
ftatute 32, Hen. 8. c. g. for buying a 
pre ticle, Goodwin v. Butc 67 

3. An information will lie in the ag: 
bench on the 4. & 5. Philip and Mary, 
c. 8. for ſtealing an heireſs; for al- 
though the ſtatute enacts, that rhe fare 
chamber may proceed againſt offenders 
by plaint or information, and the judges 
of aſſze by inquiry or indiAlment, yet 
as there are no we words, the 

neral 1 Roy of the court of 
ings is not thereby reſtrained, 
3 Moor, 5 . 128 

4. 2uere, If an information gui tam on 
the 5. Eliz. c. 4. for exercifing the 
trade of a filk-weaver, not having 
ſerved an apprenticeſhip for ſeven 
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years, Res 1 the courts ät Wetamin- 
er * Foreff gut tam b. Wire, 246 
5. The guarter fefions may proceed by 
+ Tuformation on the ſtatute 5. Eliz. c. on 
© Farres v. Wilkams, 247. notis 


6. To an information qui tam the defend- 
ant may plead outhowvry in diſability of 
the plaiatiff, although the ſtatute on 
© which the power to ine founded give 
we L 0 power: to inform, Athens v. 
Aal, 267 
* An — — lies 20 a ger 
_ for not taking. vpon him the office of 
© ſheriff, although at the ume. of his 
© eletion de is under ſcntence of ex- 
_ communication, and thereby rendered 
incapable of regeiving the ſacrament, 
© required dy the ſtatute 25. Car. 2. 
e. 2. ſor it is incumbent on ſuch per- 
. 0 to remove the difability, Attorney 
9 v. R 299 


1. In what caſes the intention of . the 
ſhall be confidered, 76, 77. 


$0, 111, 136, 234: 280, 281. 310 


2. When a thing, ſhall be intended, and 
den note | 227. 289. 292 
er 


" INTEREST. - 


1 


If chree perſons, each claiming a. ſole | 


right to an advowſon, enter into an 

t by mdenture to preſent by 
turus, they have no remedy againſt 
each other but upon the covenants of 
the indentare ; but if an act of parlia- 
ment be F 
7 and ordaining that they ſhall be tna. 
In common, an 8 in each until 


0 F r . 


Q 4.® 8 


erer IN ACTION. 


a: If A. covenant that be will not 
ſor the taking the farm of the excite of 
beer and ale ſor the county of Tor- 
without the conſent of B. and C. it is 
not neceſſar t B. and C. ſhould 
joia in an on for a breach of this 
covenant, but each of them may 
m intaia à ſeveral action for his re- 
peg {eAive damages, Walkin/on v. Lleyd, 
#7 92 


2. On a covenant ra to kuſband and 
wife by a huſband and wife for re. 
pairing a houſe, a declaration by the 
Fa alone i is good, Beaver. Lane, 

117 

3. If a buſband be ſeiſed of à houſe in 
right of his wife, the huſband alone 
may bring an action on the caſe for 

being diſturbed in the enjoyment of it, 
Fraſdici v. Sterling, 0 


4. But when a right of action, if not 
diſcharged, ſurvives to the wife, there 
both hutband and wife ought to join, 


271 
ISS U E. 


1. An immaterial Me no may Gong 
from the matter is not hel ſta- 
tate of Jeofails ; as if an —— of debt 
on bond be laid to be made in Londen, 
and the defendant ſays that it was 
made in Middleſex, an iſſue j 

Hill, 


_ theregn, is immaterial, Peck v. . 
13 


2. Two e or while © waverſe 
Hue is joined with an hoc petit quod 
inquiratur per pairiam, cannot make 
an iſſue, Read v, Dawſon, 140 


3. If the plea on which the ifſae is joi 
has no colour to bar the plainti „or if 
it be againſt an expreſs rule of law, 
an iſſue taken thereon is an immaterial 
Me, and as if no iſſue at all had been 
Joined, Read v. Dawſon, _ 149 


4- An iflue of which time is made parcel 
is bad, Brown v- Jobufton, 145 


.' Therefore in quare impedit, if to a plea 
of collation whe plaintiff reply a pre- 
ſentation on ſuch a — a. rejoinder 


traverſing the 8 tation on the 
day mentionsd is for it is making 
time 


| arcel of the Bra Stroud | 

H. 184 

6. The 3 will not Cal! nad 
to take ifſue upon a ſuggeſtion, in pro- 
hibition, when, upon examination, it 15 


found to be falſe, , Caf 7 Bermondjey 
Church, 3 


7. A plea though it amount to the 
_ general i ue, yet if it alſo diſcloſe 
mater law it is good, hab v. 
Wilſon, 

JUDGE, 


| Judgment may be aroided by plea, 
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An action will not lie againſt a judge for 
what he does judicially, though erro- 
neouſly, Hammond v. Howell, 219 


See PLEADING. 


JUDGMENT, 


without a writ of error, 308 


JURISDICTION. - 


1. In debt in an inferior court on a bond 
ſtated to be made within the j rriſcliction 
of ſuch court, to which the defendant 
pleads nox off fadum ; if judgment be 
given — him: and he — in 
execution, and an action be brought 
for an eſcape, in which it is found by 
ſpecial verdict, that the bond was not 
made within the jari/ditiion of ſuch 


court, the action will not lie, Squib v. 
_ | | 29 
2. For although the plea of nox ef fafum 
is an admiſſion of the juriſdiction of the 


- inferior court, when ſuch court has 


cognizance of the canſe, yet ſuch 
admiſſion cannot give the court juriſ- 


diction which does not originally be- 
long to it, ibid. A 7 30 


3. The admittance or conſent of parties 


cannot give juriſdiction to a court, if 
"the court has no juriſdiction over the 


ſubject- matter,  Menayke v. Stint, . 


273 
4- Therefore if adeclaration in an infe- 
rior court ſtate the cauſe of action to 


de within the juriſdiction, and it ap- 


- 


r in evidence that it was not 
within the juriſdiction, the plaintiff 
mult be nonſuited, | 273 


5. If it appear upon the face of the 
pleadings, that the matter is not withia 
the juriſdiftion of an inferior court, 
or a plea to the juriſdiction be pre- 
vented by artifice, a prohibition may 
be granted at any time, Mendyke v. 
Stiut, * 274 


JURY. 
1. Formerly where a peer was one of the 


/41126s in 4 cauſe, two or more #nights 


_ were to be returned on the jury, 
ſe nt aaa hr ane —— 2 


2. And if in a county there happened to 
be only two 4nights, yet both were 
returnable, though one of them was 2 
_ ſerjeant at law, and in other caſes 
Privileged from ſerving on juries, w_—_ 
| EN ris | 
3. But now by 24. Geo. 2. c. 18. the 
challenge to the panel ſor want of 
- - knights, where a peer is a party, is 
taken away, 182. notis 

+ "JUSTIFICATION. 
1. In an action of treſpaſs againſt an 
officer for taking the plaintiff in exe - 
cution under proceſs: of an inferior 
court, the pleint and proceſs are ſufſi - 
cient juflification to him, aĩthough the 
proceeding was coram non j udice, Squib 
. Hole, n e 
2. A juſtification under proceſs from an 
inferior court is good, although it do 
not alledge that the cauſe of the plaine 
_ © arofe within the juariſdiftion, Crowder = 
v. Goodrvin, | 9 
3. In a plea of juſtification to treſpaſs, 
under proceſs from an inferior court, 


it is not neceſfary to alledge that the 
officer returned the writ, ibid. _ 59 
4+ An officer is joſtißed in executing the 
proceſs of an inferior rn 
the cauſe of the plaint did not ariſe 
within the juriſdiction, 15. 59 
5. Juſtification under a judgment in an 
inferior court by talizer procefſus is 
good, Lane v. Reobin/on, 102 


6. 2uere, If to a juſtification in treſpaſs, 
under pyoce/5 of an inferior court, the 
plaintiff may reply de injurid ſud 
proprid, c. Lane v. Robinſom, 103 


KING. 
1. If the king be intitled to a preſenta- 
' "tion by the ſtatute 31. 'Eliz. c. 6. 
q 1 vs, „„ GR * betauſe 
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becauſo of a fimoniacal contract made 
| by the rightful patron, and preſent to 
the church. and afterwards the ſimony 
is pardoned by a don, by 
* which all , chantdls, debrs, fines, 
Ives, profits, and amerciaments, for - 
_ Feired by the offence are reſtored, yet 
_ the king's preſentee ſhall not be re- 
moved ; by the forfeiture an 
intereſt is veſled in the king, Rex v. 
Taro, - $2 


2. 80 where the King is intidled to the 


L goods of elo de » & ſubſequent at 
of — 2 ſhall not diveſt the king's 
right, Rex v. Tarwil, 


* 
: is paſſed, Calhorp v. Heyton, * 
4. If the king grant 4 er, and 3 
Fange of the manor, and the 
- - grantee grant the » with a clauſe 
of diſtreſs in caſe the 


When the kiog's title is not precedent 
N 
is receiver ſhall not be liable by 

Ez. c. 2. Attorney General v. 


5 


2 — s 
leaſe, the 1 « grant” 
| 3 79 


2. A deed that the perſon ſha'l . hold and 
«* enjoy the premiſes from- ſeven-years 
« to ſeven years, for and during the term 
& of forty-nine years,” with a PROY 150 

that it ſhall be void on payment of ſo 
much money,” though intended only 
as a collateral lecurity, amounts to a 
preſent leaſe, 1j. 8 

3- If a lefſee for years re-demile bis 
whole term to the leſſor, though with 
a reſervation of rent, it operates as a 
ſurrender of the originalleaſe, Lloyd v. 
Langford, 174 

4 If there be a proviſoin a leaſe, to 
a — — —— and 
«« unpai a2 month any of the 
« days of payment,” a demand muſt 
be made of the rent to determine the 
leaſe, Steward v. . 264 

5. If a leaſe be made with an 
of the trees, and a power to the leflor 
to enter and cut them down, he may 

_ align this power to another perſon ; 


but if ſuch de dot 
pur ſued, the leſſee may maintain — 


paſs both againſt the leſſor and his 
aihgnee, Warren v. Arthur, 


317 
LIBEL. 

To print and circulate the proceedings 

2 court of juſtice with a defamatory 

intent is libellous, Waterficld v. Biſhop 

of Chicheſter, 119 
LIBERTIES. 


1. The word © hiker” properly ſgnites 
» Dur 


a right, privilege, or fra 
improperly the extent of @ place, Lever 
v. Hefter, 48 
2. Liberties in judgment of law are 
incorporeal, 48 
LIMITATION or ACTIONS. 
1. The ſtatute of 21. Jac. 1. Cc. 16. 
— N of indebitatus 
un fit; treſpaſs only is 
mentioned, yet al aftions — 
are within the equity of the proviſo, 
Crofier v. Tomlinſon, 71 


2. Same point, Farrington v. Lee, 312 


| of ARGOS eſcape 13 not within the 


an action for eſcape is, 72 
noti⸗ 


4- The 


4. The ſtatute of Limitations cannot be 
leaded to an action of debt brought 
by A a ſheriff to 
recover money le on a fieri facias 
under an execution ſued out by the 
teſtator, Cockram v. Welby, 212 


8. The ſtatute of Limitations cannot be 


to an action of account between 
a merchant and his factor, Farrington 
v. Lee, 312 


LIMITATION OF ESTATE. 


1. On a deviſe of lands to 4. the heir 
of the deviſor, and of other lands to 
- B. a ſtranger, © and if A. moleſt B. 
« by ſuit or otherwiſe he ſhall loſe 
„ what is deviſed to him, and it ſhall 
go to B.“ theſe words make a limi- 
tation and not & condition ; for if a 
condition, it would deſcend to the heir, 
and fo de void, becauſe he cannot enter 
for the breach, Anonymons, 7 
2. So © paying,” in the caſe of the eldeſt 
fon, a limitation, #6id. 7 
3. So where the teſtator deviſed his 
' eſtates to his daughter, © provided 
% and upon condition that ſhe marry 
with — conſent of the truſtees,” 
theſe words make a limitation, Porter 
v. Fry, cited, 7 
4. When an eſtate is Zmited to another, 
there is no need of an entry to avoid 
the cftate ; for the law caſts it u 
the party to whom & is timized, vo 
Neu,, 3 | 8 


LIVERY. 


1. If a deed be made to three 
habendum to two for their lives, with 
remainder to the third for his life, 
LIVERY made to all three, according to 
the form of the deed, is good, although 
made as if they bad all eſtates in 
poſſeſſion, Norris D. Triſft, 78 
* feoffment be made of two acres, 
give livery, . attorney enter only 
| an acre, and give livery ſecundum 

both the acres paſ 

— 75 


Forman charte, 


3- The, matter of livery 
mers of writing is now 
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a letter of attorney be made to 


E.. 


—— 2 


ably expounded, unleſs hen ĩt plainly 
appears that the ity is not pur- 
TE es ON 


M. 
MAN DAMUS. 


A mandamus to ſwear one who vas elocted 


to be one of the eight meu of 4 

Court refuſed E * 
ought to be ſpecially ſtated what the 
office is, Anonymous, 316 


MALICIOUS PROSECUTION. 


Is If an indictment be for a 
common treſpaſs, and the defendant be 
acquitted, the proſecution ſhall be 
intended to have been malicia, and 
therefore an action on the caſe will lie 
agaiaſt the proſecutor, Azoaymous, 306 

2. For though an inditmeant will not lie 
for a common treſpaſi, yet in an action 
on the caſe for a malicious proſecution, 
it makes no difference whether the 
matter be indictable or not, Jones v. 
 Guoymne, 306. wotis 

3. And if the matter be indiQtable, yet if 
the proſecution be malicious an action 
will lie, although the indictment be 
faulty, Chambers v. Robinſon, 306. 

ut 


+ A e 
want of pr caaſe mu 
TFobnſton v. . 27 3 * 
5. And it muſt alſo appear upon the 
declaration, that the profecution is 


MANOR. 


1. An advowſan appendant to a manor 


being opce diſunited from -the-manor, 
can never afterwards become appen- 
dant, * > 
z. The lord of a manor may Herm 
another to uſe the common, but the 
rſon licenſed muſt fo uſe it as not to 

.. diſturb 3 ipjure other commoners, 
SUP u. 1 
nee. 7 1 


ſture ſo much of a common as not 
ve ſufficient for the other com- 
moners, ibid. i 5 7 
4. Lands formerly parcel of a manor, 
though ſevered,” ſhall pats by a grant 
of the manor, if they were reputed to 
be parcel thereof at the time of the 
grant, Les v. Browns, 69 


* 

* 
to 
" wh 


g. 2zere, If the ſtewardſhip of a manor 


be grantable in reverſion ? Howard v. 

1 " Mttorzey General, {OP IE 2.1 24 
6. The ſteward of a manor may enter on 
a & copyhold forfeited for the non-pay- 
ment of the fine aſſeſſed upon admit- 
* Tance, without making @ precef? for 
ſeizare, or having @ written autberity 


made a perſonal demand on the tenam, 
r refuſed to pay the 
- fine, Trotter v. late, 229 
7. It, on a ſurvey being taken of a manor, 
7 a copylichier ts 

Vale to the lord as a ſine on every 


; _ ther itſhall be computed according to 
the improved value, or according to 
tie rent at the time the decree was 
made, the lord cannot enter as for a 
.. Forfeiture on the non-payment of a 

nne aſſeſſed according to the improved 


value, Trotter v. Blake, 230 
8. The ſurrender of a copyhold for life 


to a lord who is. a diſleifor of the 


„ 
- 2. The place where coals, copper, and 
ores of all kinds, lie buried under 


2 mine, Aﬀtry w. Ballard, 193 
2- If a man be ſeiſed of lands in which 
there are mines open, and vin, not 
- „ and a leaſe be made of the lands, 
tze mines only, and not the werns, paſs, 
- - and therefore he cannot open new 
MORTGAGE. - 


„ 2. Where bill is exhibited in equity to 
{ forecloſe the right of redemption, if 


$f <2 
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Nor can. the lord of a manor let out 


from THz 'LoOKD, provided he has 


decreed to pay a zear's 


admittance, leaving it oncertaio wWhe- 
manor does not extinguiſh the copy- 
hold, Moor . Pit, a 287 1 


ground, is, before they are worked, 
called a weim, and after they are worked 


_ the mort be forecloſed he pays 
no colts, Howard v. Attorney General, 
"ASC | 174 

2. A mortgagor in fee. cannot have a 

re- conveyance, upon pay ment of the 
money, uil the heir comes of age, ibid. 

| ry 174 

3. If tenant for life and the remajode?. 

man in fee join in a deed purport 
an abſdlute ſale, if it be proved to by 
but a mortgage he ſhall have his eſtate 
for lite again, paying pro rata and 
according to his eſtate ; and ſoit ſhall 
bein the caſe between tenaat in dower 
and the heir, 4. 174 


= Mm 1 


NEGATIVE.” 


1. The ſuperior courts are not reflrained 
by an act of parliament, unleſs by 
negative words, © 1328 

2. What ſhall be confidered in pleading 
aa a negative pregnant, Cook v. Hall, 

dA * 8 L 


| a 138 
. In a ne tive plea that three perſons 
a did not rel 
nec-coram i ß 
NEWT RIAL. 
So. TAT. 
NON DAMNIFICATUS. 
Non ficatus is not 'a good plea, 


where the perſon and lands are to be 
indemnified, Shaxton v. Sbaxten, 305 
See PLEADING. / V3 


NON OBSTANTE. 
1. A grant from the crown of lands 
covered by the ſea, at an any 
miſtake or incertainty in the valve, 
quantity, or quality of the land, ſup- 
pics a defect for want of right in- 
ruction given to the king, Attorney 
General v. Turner, 107 


82. Beſore the 1. Will. & Mary c 2. the 


king might have diſpenſed with any 
ſtatute in which his ſubjects had ro 


ſpecial intereſt, Arric v. Stukeley, 262 


3- But 
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3. But now by 1. Will. & Mary, c. 2. 
* no diſpenſation by nn oba of or 
«ro any ſtatute, or any part thereof, 
« ſhall be allowed, but the ſame ſhall 
© be void and of none effect, except a 
* diſpenſation ſhall be allowed in ſuch 
4e ſtatute,” 24562. notis 


NONSUIT. . 

In an action in an inferior court, if it 
appear that the cauſe of action did not 
ariſe within the juriſdiction, the plainti 
ſhall be noaſaited, Sui v. Hole, 30 


NOTICE. 
1. If a condition be to be performed 


upon notice in writing, it muſt be 
averred in the pleading that the notice 
Was in writing, ; 268 
2. Ifan tbe to give notice to 4. 
without ſaying or his executors and 
« adminiſtrators,” yet it is not perſo- 
nal ; but after the death of A. notice to 
his perſonal repreſentatives 2 


NUSAN CE. 


1. An action on the caſe lies to recover 
damages. for a nuſance, Kendrick v. 
2 : | 253 

2. Rat a nuſance cannot be abated by A 
judgmeat in ca; but there muſt, for 
that purpoſe, be either an aſſize or a 
guod permittat, R 253 

3- In an action for a nuſance, if it be 
laid as continuing after it has been 
abated, yet the plaintiff ſhall recover 
damages for the injury he ſuſtained 
previous to the abatement," 253 

R 


O. 


OATH.- 


1: By 13. Car. 2. c. 12: the ex officio 
oath uſed in the ſpiritual courts is 
aboliſhed, Materſeld v. Biſhop of 
Chicbeſter, 118 

. But the ſpiritual court may compel a 

churchwarden to take the oath of office, 

You, II. | 


and may adminiſter oaths in other thin = 
teftamentary and matrimonial cauſes, 
ibid. , 119 
3. In all bills in equity where the loſs of 
a deed is ſuggeſted in order to give 
juriſdiction to * Court, the fact muſt 
be verified on oath, Howard v. Arbor - 
ney General, 173 
4. If the ſpiritual court call a man to 
take an oath 2 accuſe himſelf, 
a'prohibition lies, Niet“ Caſe, 258 
5+ A plea puir darrein continuance muſk 
be verified on oath, Lovel v. Elftef, 
307. 0 
OFFICE any OFFICER. 
1. An officer is juſtified in taking a man 
in execution under proceſs wr — 
rior court, although the ings 
are erroneous, Su v. Hole, 29 
2. An officer who refuſes a good bail - 
bond on —y man * mejas 
proceſs is not a treſpaſſer ab initiog 
Smith v. Haul, --; 32 
3. The ſtatute 5. Rdw, 6. c. 16. con- 
- cerning the ſale of offices, does not 
extend to the office of ſecretary to the 
governor of Barbadoes, Daww. Pindarg 


| 45 

Sed guere ; For the office is granted 
Ss parent under the great ſeal of 
England, ibid. 47. tit 


5. If the office of clerk of the papers be 
granted to two perſons for their lives 
and the life of the longeſt liver of 
them, it is an entire office, and neirher 
of them can make a'deputy or appoint 
a ſucceſſor, Woodward v. Aon, 'g5 


6. If two perſons be appointed jointly ta 


the office of clerk of the papers, a 
new grant made on the ſurtender of 
one of the appointees, with the conſent 
of the other; is good, Woodward 9. 
Aren, | 0 

7. The ion, Whether a conſent to 

ſurrender an office was compulſory ot 
voluntary ? is a fact for the jury to try, 
N oodavard v. Alon, - 

8. Juære, If the cancelling of the deed 
by which an office is granted is an 
extinguiſtunent of the grant, ibid. 96 

B b | g. If 


- 
s * 
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9. If two men have an office for their 
lives and the ſurvivor of them, and one 
of them ſurrender to the other, and 
then a new grant is made to this other 
and a ftranger, he has debarred bim- 

ſelf of the ſurvivorſhip, and he and the 
er are jointly ſeiſed, U 

V. 96 

10. On a judgment in an inferior court, 

of which a urn is the je, it may 

de either in abatement in the 
court below, or affigned for error in 
"the court above, that the mayer had 
not received the ſacrament purſuant to 
the 13. Car. 2.c. 1. ; for the ſtat ute 

" having, in ſuch caſe, rendered the 
- office void, the p ings. were 
" Coram non judice, Mey v. Turk, 194 

11. Sed quere, If the acts of one under 

ſuch a diſability, being regularly in- 

Rated in ſuch office, and executing the 
© fame without objection to his authority, 
are not valid as to ſtrangers, 194. n0tzs 
12. By 5. Geo. 1. c. 6. « All perſons in 

" 40 the: aQtual poſſeſſion of 1 

<< that were required to take the facra- 
<< ment, &c. be confirmed in 
« their reſpective offices, and none of 

* their acts queſtioned, notwithſland - 

ning their omiſſion to take the ſacra- 

e ment as aforeſaid,” 194. notis 

13. If, while a recorder, ſheriff, or other 

officer, be taking a poll, any perſons 
take away the poll- book, or other 

paper and thereby prevent the poll 
eeding, it is a diſturbance 

of office, Shaw v. 4 Burgeſs of Col- 
14. If the office of comptroller of the 
cuſtoms, or any other office of truſt, 
be gramed by patent to two perſons 
durante bene placite, the patent is 
determined by the death of one of the 

_ grantees, Arris v. Stukeley, 260 

15. A grant from the crown of the office 

of comptroller of the cuſtoms aurante 

bene placito, with a general non ob, ante 

of all ſtatutes, was good before the 

t. Will. & Mary, c. 2. Arris v. 

, : 261 

86. If a man receive the profits of an 

office cn of title, the perſon 

who has a right-to the profits may 
2 27 e. 


- * * 
er PE”; 2 
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o 


* 


recover them by an action of indebita- 
tus aſſumpfit, as for monies had aud 
received to his uſe, Arris v. hes 
os wn Þ a 202 
17. A ſpecial verdict in aſump/it for the 
profits of a patent office, finding, that 
the defendant bad received the profits 
for ſeven years, is good, although it 
appear that 2 bad not been 
made more than 7wo years, Arris v. 
18. In covenant, if the breach relate to 
three covenants, and the declaration 

_ concludes ef fie fregit conventionem in 
the fingular number, yet it is good, 
Aer v. Mareen, 311 
19. To obtain a man to be reſtored 
to an office, it muſt appear what the 
office is, that the Court may judge 
whether it is of that nature for which 


the law allows this ſpeciesvf remedy, 
Anonymous, 316 
ORDINARY. 


1. The ordinary originally had nothing 
to do with the eſtate of an inteſtate ; 
for bona inteflati capi ſolent in manus 
regis, Abraham v. Cuningham, 148 

2. But by 13. Edw. 1. c. 19. and 
31. Edw. 3. c. 11. he has a property 
in the s of an inteſtate, not abſo- 
lately and uncentroulably, bur jecun- 
dum quid, 148 

3. The ordinary canrot grant admir.i- 
ſtration where there is an exccutor 
named in the will, ibid. 149 


OUFLAWRY.. 

The outlawry of the plaintiff may be 
pleaded to an action or information 
qui tam, although the penal ſtatute 
em rs ary perſor to ſue or proſe- 
cute; and if the outlawry be in the 
fame court in which the informer ſucs, 
it need not be pleaded /ub pede Agilli, 

23 267, 208 


. 
PARDON. 
1. A pardon will not diveſt the king of 


an intereſt accruing to him by the 
eI2 - x N f | ollen cc 
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offence pardoned. Therefore if the 
of a church be guilty of fimo- 

ny, and the king preſent, his preſen- 
tee ſhill not be removed on the fimo- 
ny being pardoned after the preſenta- 

_ tiow, Rex v. Tur vil, 52 
2. So if the king become intitled by 
forfeiture to the goods of a yn de /e, 

a ſubſequent pardon of the offence will 
not diveſt the king of his right, 53 
3- But when nothing veſts before office 
| found, a pardon before the requiſition 
extinguiſhes all forfeitures, 54 


PARISH. 


1. A pariſb is an eccleſiaſtical diviſion ;- 


it is conſtituted by eccleſiaſtical power, 
and may be altered by the king and 
ordinary of the place; but a vill is a 
civil din, Aadiſen v. Orway, 237 
2. A pariſh is under the ſuperintendancy 
of the parſer ; a vill is under the care 
of the conſtable, 237 


See Recovery —Fins—VI1LL. 


PARLIAMENT. 


1. On an adjournment of a parliament the 


ſeſtion continues, but after a proroga- 
tion all muſt begin de novo, 242 


2. In general, an adjournment is made 
| by the houſe of lords or the houſe of 
- commons themſelves ; but the chan- 
cellor has adjourned the houſe of peers 
ex mandato domini regis ; and Yneen 

' Elizabeth adjourned the houſe of com- 
mons by commiſſion under us 
GREAT SEAL. By ArKkins, Juftice, 
* 


PARTNERS. 


1. If one of two partners ſign an arbi- 
tration-bond ** for himſelf and part- 
„% ner,” where ſuch partner is not a 
party to the arbitration, the partner, 
though not bound to perform the 
award, yet a refuſal by him to perform 
it is a breach of the condition, rang - 

Ford v. Green, | 228 

2. On a ſubmiſſion to arbitration of all 

matters concerning a partnerſhip, an 
award that all {uits ſhall ceaſe” ſhall 
be intended all ſuits concerning the 
partnerſhip, iid. 


228 


PAYING... l 


I. The word oy paying,” in the caſe of 
an heir, is not a Kon, but a limi- 


LAG Boos tis 


In what caſe @ place ſhall be intended, 
where it is omitted to be laid in the 
pleadings, 304 


PLEADING. 


1. In replevin, if the defendant juſtify 
the taking for @ heriot due upon every 
alienation without notice, the plaintiff 
may deny that any heriot is due upon 
Alienation, Wilcox v. Skipwith, 4 

2, In replevin, a plea acknowledgin 
the * 00 . locs“ is —— 
without ſaying tempore guo, ibid. 4 

3. If, on an avowry for a heriot, ſhewing 
tenure by fealty and mwekve billings 

rent, the plaintiff admit the tenure 
and traverſe the preſcription, and the 
jury find a tenure by ſealty and three 
ſhillings rent, this variance is not ma- 
terial, ibid. 3 

4. Ir is a rule, that what the parties have 
agreed in pleadipg ſhall be admitted, 
though the jury find otherwiſe, 6 

5. To an action of treſpaſs on the caſe 
for diſturbance of common, the de- 
fendant may plead licence from the 
lord of the manor ; but he muſt new 
that ſufficient common was left for the 
plaintiff, Smith v. Feverel, Pp 

6. In an action on the caſe by @ c- 
moncr againſt the lord of the manor 
for diſturbance of common, the com- 
moner mult particularly ſhew-the ſur- 

charge; but againſt a franger he 
may declare generally, that the de- 
fendant put in his cattle, wiz. horſes, 
cows, hogs, &c. ita guod communiam 
in tam amplo mode habere non potust, 
Smith v. Feverel, | 7 

7. On a ſcive facias againſt beir and 
terretenants, if the ſheriff return the 
defendant ** terretenant“ he cannot 
plead *©* non tenure,” and traverſe the ' 
return, Whitrong v. Blanc, 10 


8. A ſheriff's return of © a reſccus“ 
cannot be traverſed, 10. noris 
B bz g: Ia 
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9. In dower the tenant plead an 
9 55 leaſe made by the huſband of 
the demandant before any title to dower 
- accrued, and that he conveyed the re- 
verſion, Anonymous, - 18 


itherof them, it is not 
that thoſe two made 
no award, without ſ:ying nec ehrum 
abquis, Bridges v. „ 227 
11. So if a ſubmiſſion be de prœmiſſ. 
aligns parte inde, it is 4. fulletent to 
« no award,” without ſaying 
mee de ala parte inde, ; 27 
12. In debt on an award that the defend- 
ant ſhould deliver up a feat in the 
church on the firſt of November fol- 
lowing ; guere, If it. be a good plea that 
the ſeats were 


down before that 

day without his knowledge or conſent ? 
Bridges v. Bedding field, 27 
13. A declaration in an action in an 
inferior court muſt edge, that the 

- cauſe of action aroſe within the juri/- 
dition of the Court, Squibb wv. Hole, 
14. In debt on bond conditioned to pay 
ſuch ſums as he ſhould receive at a 
certain place, if the defendant plead 
4. t,” and the plaintiff rejoin 

_ «© non-payment of ſuch a ſum received 
e r the appointed,“ a rejoĩnder 
chat the plaĩntiff appointed no place“ 


© is @ departure from the plea, Sams v. 
5 Gold 


31 
15. In debt on a bond to pay fo much 
money upon making ſuch aſſurances, 
the plea of ſalvit ad diem maſt ſtate the 
day when the aſſurances were made; 
for otherwiſe the Court cannot jud 
- whether the money was immediately 
paid, purſuant to the condition, Duc#+ 
| D. Fincent, ' 33 
16. If A. agree to aſſign a leaſe to B. 
and B. agree to pay proinde ſuch a ſum 
of money, the declaration in an action 
dy A. to recover the money muſt aver 
that he aſſigned the leaſe, Smith v. 
Shelbury, 19:34 
17. The ſtatute 23. Hen. 6. c. 10. 
relating to ſheriffs bonds, is a public 
a4, and therefore need not be ſpecially 
pleaded, Simp/on v. Ellis, 36 


, 


ol che plaintiff, 


19. If an executor plead two jud E 
and no affets ultra, ——— 
he only paid ſo much on each, and 
keeps both on foot per fraudem, is 
good, Maſon v. Stratton, 36 


an award of 19. If a bond for the performance of 


covenants contain only a. i/a, 
and > 5 covenant, 2 — 
cannot Suffield v. Baſter- 
ville, | | 36 


vel 20. If A. recover in treſpaſs againſt B. 


and after execution taken out a ſtatute 
pardons the act in which the treſpaſs 
was committed, B. may bring an 
audita querela on this ſtatute to be re- 

| lieved from the judgment; for the 
defendant cannot plead the recovery 
in treſpaſs by way of gfeppel; and if he 
could, it would be bad with a traverſe 
of the act which conſtituted the zreſpa/c, 
Benſon v. Lale, 3 
21. If a judgment be given for a defend- 
ant for a default 9 venue, or other 
defect of the declaration, he cannot 
this judgment recovered” in 

to another action for the ſame 
cauſe, Rozal v. Lampen, 1 42 


22. To afump/it upon an indebitatus and 
a quantum meruit for fiſty pounds the 
defendant may plead, that after the 
promiſe, and before the action, there 
was an account ftated between him and 
the plaintiff, and that upon. his pro- 
miſing to pay the balance the plaintiff 
promiſed to give him ar „ Mil- 
ward v. Ingram, 44 
23. In declaring upon a promiſe, if the 
> laintif, 3 time and place, 
_—_ that it was then and there made, 

it be intended made at the inſtance 


45 
24. In debt on bond againſt an heir, 
if the defendant plead that his ancefor, 
under a ſettlement, leaſed his eſtate for 
years, and that he has no aſſets preter 
the reverſion ex t on thedetermi- 
nation - the ſaid leaſe, the plaintiff 
may reply rally, that he has a/ets 
by difcent 2 2 is T5 
by diſcent immediately, although the 
=_ — the benefit of it until 

term res, O v. 

years exp 9 


25. In 
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fendens 
7 Caltherp 54 
26. A juſtification under proceſs from 
an inferior court need not alledge that 
| the cauſe of che plaint aroſe within the 
Juriſdiftion of court, Crowder v. 
Faun, | 9 89 
27. In a plea of juſtiſication under pro- 
ceſs from an inferior court, it is not 


to alledge that the officer 
returned the 
win, 


writ, Crowder v. Good- 
28. If a defendant alled 
manor, and thereon Juſtiges for treſ- 
| pals for taking a heriot, and the plain- 
tiff replies that B. was jointly ſeiſed 
with him, he muſt traverſe that the 
defendant was ſole ſeiſed, or it will be 
bad on demurrer, Snow and Others v. 
29. In a fo 
tithes, if the plaintiff intitle himſelf by 
preſcription under an abbot, and ſhews 
unity of poſſeſſion by the 31. Hen. 8. 
c. 1. a plea that the abbey was founded 
within time of memory, confefling the 
_— afterwards, is good ; 
ibid. 


30. The omiſſion of a traverſe when it 
is neceſſary is matter of ſubſtance, 75:4. 


60 
31. Tout tems prit cannot be pleaded * 


after imparlance, for petit licentiam in- 
terloquendi is ſaying, I will take my 
„ time and reſolve what todo ;** and 
therefore tout tems pril is inconſiſtent 
with it, Anonymous, 62 


32. If a plea contain matter in bar, and 


conclude in abatement, the defendant, 


at his election, may take it either 


* . 
| | 1 63 
33. If waſte be brought in the tenet, the 
tenant may plead a ſurrender to the 


: 59 
ſeiſin of a © 


ggeſtion in prohibition for 


leſſor, and demand judgment, becauſe 
it ſhould have been in the tenuit, * 
| 5 
34. A declaration as adminiſtrator,ſhew- 
ing, that the official granted the admi- 
—— is good, without alledging the 
truth e 4 
caſe of a peculiar a ſpecial authority 
muſt be ſhewn, Daws v. Harriſon, 65 
35+ To treſpaſs for pulling down 
the defendant may plead, that he 
a right of common in the place WER, 
and that the hedges were made upon 
his common, ſo that he could not en- 
joy his common in as ample a manner, 


" &c. Majon v. Cæſar, k 
a precedent tide, fating the land 


bought B. 's title, is good; for it is not 
neceſſary that the title bought ſhould ' 
be a good title, or appear to be ſo on 
the face of the pleadings, Goodwin v. 
Butcher, © : 


67 
37. In treſſ inſt five for — in 
877 LTI one of the 
defendants may plead p in his 
maſter, and that he did it by his com- 
mand, and traverſe the right of free 
fihery ſtated in . 3 to 
which the plaintiff may rep inju- 
rid /ud 4 Wine v. Rider and 
Others, _ | 68 
38. Where a juſtification goes to a time 
and place not alledged by the plaintiff, 

there mult be a traverſe of both, ib. 


| * recovery, if the iff 
two ta be tenants to the precipe, 
without ſhewing how they came to be 
ſo, or what conveyance was made to 
them, it is good? Maenam v. Black- 
well, a 


40. In a juſtification to fs for 
taking cattle damage feaſant, it is ſuf- 


ficient for the defendant to ſay, that be 


was poſſeſſed of a term of years, &c. 
without ſtating the particular title, 
Searle v. Bunneon, 70 


- 4t. In an action for a nuſance, if the 


laintiff intitle himſelf generally by 
d 3 taring 


* 
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S that he was paſſeſtd for a term 
of years, it it well ; for not 


making title to his cafe, he need not 
- ſet forth particularly the commence- 

ment of it, ibid. 73 
12. If 4. covenant with B. to pay fo 
_ accountable for all arrears of rent, 

and B. covenant to allow certain diſ- 
© burſements upon the account, A. can- 
not plead in an action of covenant for 
not accounting that he was ready to 
- account if B. would allow him the 
- diſburſements ; for the covenants being 
- mutual, each of them has remedy 
_ © againſt the other for yon-performante, 
Dr. Sanrways v. Lao, f 74 

It is a rule in pleading, that every 
** muſt anſwer * 
- charged upon the defendant in the 
declaration, Sameoays v. Eldeſiey, 75 
44+ If a ſubmiſſon to arbitration proyide 
* that the award be under Bend and 


l.,“ the pleading ſuch award un- 


der feal only is bad, Calunbel v. 
_" Columbel, . 


77 
4. A juſtiſcation in avowry for taking 
à diſtreſs by virtue of a leaſe for ninety- 
nine years, if A. B. and C. ſhould ſo 


long live, rendering a heriot after the 


death of each of them ſucceſſively as 
they are named in the deed, muſt aver, 
that one of them is alive ; and if it 
tate the death of one of them it muſt 
a at aver that he died ſeiſed, Ingram v. 
e 0 93 
46. Ina ron in diſcender, where 
. . the d 


- 


jn tail, it is ſufficiently ſhewn that the 
. in tail died wi 
tat the land belonged to him after the 
a + death of the tenant in tail, Ba: TOW V. 
Hagen, ne 94 
J. Ina For MEpON in diſcender, a count 
by the demandant, ftating that his 
eldeſt brother is eager, A father, 
and that after his death he is 
pow heir, this is not repugnant, 76:4. 
94 


48. In a Fox MEDON i diſcender, if the 


t in his writ ſet out his title 


ter rae death of the tenant in tail, 


tis brother to the tenant 


t ĩſſue to ſay, 


and in the count it is only 1 poſt 
mortem, Cc. the additional matter in 
the writ is ſupplied to the count by 
the ct caters, Barrow v. Haggeat, 9g; 
49. A declaration in an action on the 
ſtatute 2. Rich. 2. c. 5. need not re- 
cite the ſtatute, for it is a general 
law ; and ſuch a declaration 15 
although it recites the ſtatute, and uſes 
the words ** contrafaciat mendacia” 
for deviſe lies, and omit the words 
« and other,” and although it only 
alledge that the defendant dixit men- 
- dacia of the plaintiff, viz. Bec Angli- 
*canz werba ſequen. without alledgin 
chat he ſpoke the words, Earl of Shofigp 
bury v. Lord Digby, 98 
2 
recited, yet in 
it — &. to recite it, — þ — 
in a material point, it is incurable 
but if he recite ſo much of it as will 
ſerve to maintain his own action truly, 
and miſtake the reſt, this will not vi- 
tiate the pleadings, ibid. | 99 
51. A declaration in debt on the ſtatutes 
1. Eliz. c. 2. and 23. Eliz. c. 1. for 
not coming to church, concluding, 
per quod actio accrevit eidem domino * 
_ ot puer. ad exigend. et habend. for 
king and Ei, ger Anonymous, 
100 


52. To an action of acerewit by a prirci- 

pal againft his facter, the factor cannot 
before auditors that the 

were bona peritura, and that though he 

kept them carefully, yet for want of 

buyers they were in danger of grow- 

ing worle by remaining any longer in 


his hands, and therefore he ſold them 


$4: If a declaration in an inferior court 


in an — of lay the da- 
mages aboye forty ſhillings, a judgment 
will be erroneous, Reder 5 Bradley, 
. 1003 


TY, 
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5. A plea of juſtification under proceſs 
Le inferior court need not ſet 
forth particularly all the proceedings 
in the court below, Lane v. Robinſon, 

| 102 

- To a juſtification in treſpaſs under 
* . from an 9 A 
_ replication de injuris ſud propriã ab/que 
tali cauſ# traverſes all the proceedings 
in the court below, Lane v. Robinſon, 
103 

57. Sed „If ſach a replication be 
good, for the plaiatif muſt anſwer 
rticularly the authority which the 
ndant is in ſuch a fituation ſtated 

to have had from the Court, Lane v. 
ian, 103 
58. In treſpaſs for taking „if the 
defendant juſtify by command of the 
lord of the manor, of whom the plain- 
tiff held by fealty and rent, and that for 
non- payment of the rent he took the 
goods by way of diſtreſs, the plaintiff 
may reply, that the place WHERE is 


£ 


extra, ABSQUE HOC that it is infra 


: without taking the tenancy 
upon him, Sherrard v. Smith, 103 


89. Replevin ; If the defendant juſtifies 
the taking damage ftaſant on his free- 
* hold, — the plaintiff replies in bar 
that the place Wu EKH is common field, 
in which he has a preſcriptive right as 
appendant to two acres in another 
ce, the defendant may rejoin @ 

- cuſtom for every freeholder who has 
lands lying together in the faid common 
field to incloſe them againſt him who 
has right of common, -and he need not 

_ aver in ſuch rejoinder that the lands he 
incloſed did lie together, for that ſhall 
be intended, or otherwiſe he could not 


incloſe them: but guere, If he ought | 


not to confe/5 the plaintiff's right of 
common, and avoid it by alledging 


the cu/ffom to inclole? Hickman v. 
T Horne 


ue, 1᷑04, 105 
60. A preſcription cannot be pleaded 


againſt a preſcription without a tra- 


verſe, Hickman v. Thor 


nes 


61. In debt by an executor agai 
adminiſtrator for money due from the 
inteſtate to the zeftator, the defendant 


105 


* 


cannot plead a releaſe of all right an# 
, title granted to him by the plaintifl 
| before probate of che will, Morris v. 
© Philpots | „ 
62. One bond cannot be pleaded. as 


having been given in diſcharge of 
another bond by the ſame obligor, 
Pert v. Hill, 3 137 


63. But gare, Whether to debt againſt 
an adminiſtrator on a bond by the in- 
teſtate, the adminiſtrator may not plead 
that he gave a bond in bis own name in 
diſcharge thereof? for on the firſt he 


could only be charged de bonis teflatoris, 
but on the latter he is liable in his own 
right, Peck v. Hill, 137 


64. But it is determined, that to an action 
of debt on bond, a plea that it was 
given as an indemnity to the plaintifPs 
teſtator againit another bond is bad, 
Meaſe v. Mea, 137. margin 

65. Todebt on bond againſt an admini- 
ſtrator, he cannot plead that he gave 
another DNN 
diſcharge of the firſt bond, Peck v. 
Hill, | >: 

66. To debt on bond againſt an executor, 
if iſſue be joined whether he had aſſets 
on a particular day, it is bad, Read v. 

: = f 139 

67. Two affirmatives cannot make an 

iſſue, nor can iſſue be joined after 
traverſe with a hoc petit, Wc. ibid. 140 


68. A declaration in caſe for diſturbance 
of common, ſetting forth the plaintiff's 
right to the common only, with a 
cumgue etiam, Fe. that he had right of 

common in the place WHERE, and 
afterwards charging tne defendant 
with - doing the damage, THAT is 
affirmative enough; for this"caſe is 
not like to an action of TxzsrAss, 

Fuare cum he did a treſpaſs,” for then 

the ſenſe is imperfeR, Wan ov. 

Patrick, | 142 

69. In pleading a preſcriftion for zo!!, 

9 . kind of Fo muſt be 

ſtated; for if it be oll thorough, 2 

conſideration muſt be laid; but if it be 


o : 
- 


tall traverſe, a conſideration is implied, 
Janes v. Jobnſtot, 143 
3b 70. Toll 
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oll or any other & pren« 
. EN s 8 


| — gw fe in the manor, 
nerally 


the cnurt, when it ought to conclude to 


xu $HERTPF, attending upon him at 


; time of tbe affize ; that he received 
; — her the ſheriff to bring 


the plaintif, being another of the 
_- ſheriff's ſervant aged 
and that finding him * 
malliter manns impenere ppon the plain 
i and bronght bim before bis maſ- 
der, gue of cadem tranſęraſo, Anony- 


men, 
= 


78; In treſpaſs of aſauſe, battery, wound- 
Tk and falſe jmpriſonmept, 2 plea of 


_ 


167 


- mot gui as to the aſſault and battery 
2 d 


him the execution thereof, muſt traverſe 
that the defendant was executor, 
Singleton v. Bawiree, 168 
81. In covenant to ir, if the breach 
be afbgned generally that he did not 
repair, a plea that he did repair is 
good after verdict, Harman My 
I 


82. In treſpaſs of aſſault, battery, and 


impriſonment, until the plaintiff ſhould 


| pay eleven pounds and ten Helling, if 
_ the country, mult be ſpecially afligned, 8 
©, Brown Po Jobufton, % execution and a warrant thereon for 
75. An action on the ſtatute 2. Rich. 2, eleven pounds, without mentioning the 
c. 5. to preyent p * tex fillings, the plea is bad, Harding 
= 22 men, muſt . - wv. Fearne, | | 1 177 
2 demino rege ga pr x n * | 
J.. ̃ #5: Tn yore inpodit,» decraion tha 
ö. It has been held, that the —— | 
Va amis of Jn. mag onthe fate = ved th Wromfn ouppendant, and 
r avoidance to the plaintiff, and that by 
._ cannot jufiff 9 15 the death of B. he was intitled to 
* iam action 5 8 = preſent, is good, without ſtating that 
* 1 . _ the preſentation to B. was tempor: 
77. 222 5 Ai, Stroud u. Hormr, 183 
1 1 — that he was ſervant to 84. If. in guare impedit, the incumbent 


plead in bar that at the time of the 
writ the church was full by collation 
on a lapſe, and the plaintiff reply that 
on ſuch a day and year- the 
preſented bim as clerk, and 17 

that the church was full by collation, 
A REJOINDER that che church was 
full by collation, with @ traverſe that 
the patron ſuch a day and year pre- 


ſented the plaintiff, is bad ; for it is 
2 dejarivre _ 9 
184 


. Heng, 
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. In quary i „ if, to a plea of 
3 — in bar, the plaintiff 


reply a preſentation to himſelf on 
fach @ day, a KEJOINDER 

- the preſentation on the day mentioned 
is bad; for it is making the time 
| parcel of the iſſue, ibid. 
86. Where a traverſe muſt conclude to 


the country, and not to the court, ibid. 


| 184 

87. In uare impedit the plaintiff mult 
* is title in the ion ; for 
" he muſt e his own ſtrength, 
and not by his . 
185 


38, In pleading a preſcription for com- 
W pe a 24 — of cattle 


belonging to a yard - land, he need not 


ſay lewant upon the good land ; % 
E 
Stevens v. Auſtin, 185 
$9. Ou aj at in an inferior court, 
of which / 15 the judge, it may 
be either in abatement in the 
court below, or aſſigned for error in 
the court above, that the mayor had 
not received the facrament purſuant to 
3. Car. 2. c. 1. 3 for the ſtatute 
ving, in ſuch caſe, made his election 
woid, the proceedings were coram non 
Judice, 1515 v. Turk (Sed wide 5. 
Geo. 1. C. 6. ), | 194 


9. To a juſtification of treſpaſs and falſe 


3 8 of an 97 
amd ir 


inferior court, if 
that the cauſe of 
within the juriſdiction, the defendant 
may rejoin that the plaintiff alledged 
in his * = 
within jar iſdiction icti 5 . ginſon Us 
Martin, 10595 


91. A juſtification to treſpaſs under pro- 


ceſs of an inferior court need not ſtate 
the kind of treſpaſs, whether a claim 
Sregit or other treſpaſs, Higginſan v. 
17 195 

2. A juſtification under proceſs of an 
: 2 court, ſtating the 2 8 
with * proceſſus, c. is © 


cient, 
93. A juſtification yn 


195 


® 4 


it did ariſe 


proceſs of an 


authority the court was held, id, 
94. If a declaration in an inferior court 
ſtate that the cauſe of action aroſe 
within the j uriſdiction, and a verdict be 
given for the plaintiff, the defendant 
on an action of treſpaſs againſt the 
plaintiff and the officer of the court for + 
arreſting under its proceſs, cannot re- 
ply to a juſtification that the cauſe of 
action did not ariſe within the juriſe 
dition, Higginſon v. Martin, © 196 
In replevin, if the 9 7 iff alledge 
Ms taking at J. and they were taken 
at B. the defendant may plead nas epi 
modo er formã, but then he can have 

no return; for if he would have a 

retorno habendo, he muſt deny the taki 

to have been where the plaintiff has 
laid it, and alledge another place in his 

avowry, Anonymous, 199 

To debt on bond conditioned to grant 
. annuity ** within fix months after 
ic the death of A. and if he refuſe on re. 
queſt to pay 3ool. and if he fail in 
payment thereof the bond to be for- 

„led.“ the defendant 

% grant tendered within the fix 

« months 3 for the plaintiff, by not 

making the requeſt in time, has diſ- 


charged one of the condition, and 
ES ane Par the defendant 


from the other, Baſket v. Baſket, 200 
The ftatute of Limitations cannot 
be pleaded to an action of debt bro 

by an executor againſt a ſheriff to 
recover money levied on a feri facias 
under an execution ſued out by the 
teſtator, Cockram v. Welby, 212 


8. In on a promiſe to ſave the 
5 Reb Tear s in the poſſeſſion of a 
uſe, in conſideration of his paying 
ſo much a year, an alle tion that fac 
a perſon ſyed him and recovered judg- 
ment is ſufficient after verdict, althou 
it is not ſtated that the diſturber 


title, Major v. Grigg, 213 
'99- To an action of debt on a te 
the defendant cannot plead that he 


was committed in execution on this 
judgment, at the ſuit of the plaintiff, 
to THE MARSHAL of the king's 
beneh, and tht not bring able o 


: 


__ water running to the plainuft ? 
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the plaintiff, he had the money to 
THE N ho han pare, faction of the 
judgment, Taylor v. Baker, 214 


| ꝛ00. In an action of covenant to make 


_ feb conveyance of lands in amaica 
as Counſel ſhall adviſe, a that 

: Coonlel 6id advife x bargain and fale 
Wich the gal covenants is geod, with - 

; N 
Haix. Goff v. Elkin, | * | 239 
301. A declaration on the ſtatute 29. 


Enka. c. 4. by a ſberiff for his fees on 


an execution, ap to have 8 
made at à ſeſſion ee 
ation held at 
February 29 „ bad en coves, 
Wer ks the ſtatute is publiſhed in the 
* 2 copies of the ſtatutes to have 
ſo 15 ſor ĩt Ry the 
roll, that the parliament begun 29 
- Oftober, and was adjourned from that 
-* time to the 15 February, and then 
centinued * — * 
being a partic atute, 
_ — hls 2 notice unleſs it 
£4 this miſ-recital is aided by 
- a verdict; ſor the defendant, to have 


- 


- taken advantage of it ought to have 

|  Pleaded ma 66 record, Spring v. Eve, 
241 

102. But in a general fature, if the party 


pleading i it vary, either in the year or 
- the title of it, it is a failure of record. 
By Arzixs, Teffice, 


104. r 
2 A PLEA that the 
* — — contra woluntatem, and 
- thaton — 2 


. the bet and the 15 
- | continuands — 2 


2 urns ff naar ira 
| of the action; for in an action pn the 


„ the 


laid in the 


the churchwarden from the rer under 
a ſeguęſtratian from the biſhop for not 
repairing the chancel, muſt aver that 
the chancel was out of repair, that no 
more was taken than what was ſuffi. 
cient for the repair, and anſwer the 
taking of the different ſorts of grain, 
Wakwyn , Awberry, 259 


106. In an afſumpfit on a promiſe to pay 
five pounds at the requeſt of plaintiff, 
in conũderation of exchanging horſes, 
the defendant cannot plead that the 
plainuff before action brought dif. 
charged him of his romiſe, for the 
money was due 1 n 

were exchanged ; and not bei 
CATS broken ; and he 

diſc is not t. 
Edwards v. Weeks, = 259 

107. In debt ſor rent on a leaſe for 
in which it is «© provIneD, tif | 
< the rent be behind and unpaid ” 

« Srart the gs 

or either ys t, 

«© then the leaſe to be void 1 PLEA 
that the rent was behind a month 
after the day on which it was reſerved 
to be paid, and ſo the leaſe void, is 
bad, unleſs it alledge that the rent was 
demanded ; for although the rent be 
due without demand, the intereft 
ſhall not be rat / without it, 
which muſt be expreſsly laid in the 


_ pleading, Steward v. Allen, 264 


108. An executor cannot plead now deti- 
have pleted ai deer; Oreey o. Bol 
ve v. 
4 — 
109. To an information gui tam the de- 
ant may in diſability that 
the plaintiff is on ed, although th the 
ſtatute on which the information is 
brought allows ox to inform, 
Athins v. — 20 267 
110. Outlaw ry pleaded in the by court 


267 
111. be outlawry to a ui lan 
| information, the identity of the plain- 


tiff is ſufficiently averred by the rela- 


tive aforeſaid, 268 
112. In covenant againſt an executcr, 
where the plaintiff and the teſtator 


agreed 


/ 
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agreed with each other to y in 
proportion to the ſum rid pes 
ſhould fell for leſs than a certain ſam, 
and the teſtatqr covenanted for himſelf 
and his executors to pay his propor- 
tion to the plaintiff, , ſo as the plain- 
* tiff (without ſaying or his exe- 
<«« cutors or adminiſtrators”) gave bin 
« notice in writing of the ſaid ſale by 
«© the ſpace of ten days,” the declara- 
tion is good, although it aver that 
notice was given to the executor, ar.c 
does not ſtate any notices given to the 

_ executor, . Harwood wv. Hilliard, 268 
11.3. But ſucha declaration muſt expreſsly 
| that the notice was given in 

_ evriting; for to ſay that he gave notice 
ſecundum formam et effetum conditions 
is not iufficĩient, Harwood v. Hilliard, 


ad 26g 
114+, If an action againſt, a carrier be 
laid in London for loſing goods there 


which were delivered to him at Bewerly 
to be re-delivered at Londen, if the 
defendant plead that he was robbed of 
the s at Lizcoln, ansQUE Roc 
that he loſt them at London, the plea is 
bad both ig a, and in form. for 
robbery is no excuſe for a common 
carrier ; but if it were, the rraver/e 
would be bad; becauſe the juſtification 
is not local, Barker v. Warren, 271 


115. In an action on the caſe for diſturb- 
ance of common, a SPECIAL PLEA 
that A. being ſeiſed of ſuch lands, with 
all commons and emoluments to the 
premiſes belonging, or therewith uſed, 
conveyed them ro the defendant ; and 
that the /enants and occupiers of the ſa'd 
lands, &c. have % to have common 
therein, virtute cuj us he, having right, 
did 
there 3 and that there was ſufficient 
common both for tbe plaintiff and 
himſelf ; is a ſufficient nt of a 
right of common; and although it 
amount to the general ¶ uc, yet as it alſo 
diſcloſes matter of law it is good, 
Rirch v. Wilſon, IF 274 


116, To treſpaſs againſt ſeveral perſons 
for entering into a brewhouſe and 


keeping fon and taking away 
fifty ſhullings, if the defendants juſtify 


his cattle in to take common 


under a warrant from commifioners of 
_exciſe, by an act of parliament giving 
them authority to act upon the neglect 
or refuſal of two or more of the juſtices 
of the peace, and do not ſtate in his plea 
that two juſtices refuſed to take cog- 
nizance of the matter, ſuch juſtiſica- 


tion is bad, Da v. Cooper, 284 
117. If a plaintiff bring an i, com 
putaſſet, when in fact there was no 


- account ftated, the defendant cannot 
plead a recovery in this action in bar 
to an action of account for the ſame 
cauſe, Roje v. Standen, 295 


118. In debt on a bond for forty pounds, 
conditioned, that if the defendant 
„ ſhouid work out the ſaid — 
14 nds at the uſual prices in - 
on — when the plaintiff ſhould have 
« occaſion, for himſelf or his friends, 


- * to' employ him therein, ot other= 


«© wiſe to pay the forty pounds, then 
« the to be void,” the defendant 
cannot plead that he was always ready 
to have wrought out the forty pounds: 
for the condition being in the 4% 
Jjun#ive, the plaintiff has his election 
ta take it either in work or in moneys 
Wright v. Bull, | 304 
119. In replevin, a plea by the avowant 
| — execution 8 and that a 
term of years was extended, and an 
aſſignment thereof made by the ſheriff, 
is good, although no place where the 
aſſigument was made is alledged ; for - 
it ball be intended to have been aſ- 
figned where the land lies, Blackthorn 
Ve Conſett, 394 


120. Non damnificatus is not a good ples 
where the perſon and lands are to be 
:ndemnified ; for it goes only to the 
perſon, and not to the land, Shaxtonw. 

_ Shaxton, 1 305 

121. A plea ui, darrein continuance 
pl at the aflizes cannot be tried 
there, but muſt be certified by the 
judge of aſſiae to the ſuperior court as 
part of the record of ai prius, Abbott 
v. Rudgeley, £45.65 307 

122. In debt on a bond againſt the de- 

fendant as adminiſtrator, if_ the de- 

fendant plead' a judgment recovered 


againſt the inteſtate, and no aſſets 
1 Aura, 


dleſendam plead 


A TABLE OF PRINCIPAL MATTERS. 


_ ultra, the 3 may reply that there 
Was 20 a aĩnſt the inteftate, but 
that be before judgment, and that 

_ after his. eath jud ment was obtained 


. ae 


308 
123. In debt on an arbitration bond, if 
two be awarded, the one within 
and the other not withio the ſubariflion, 
the breach muſt be aſſigned on that 
which is within the ſubmiſſion, Hill v. 
bers, 309 
124. Reciprocal covenants cannot be 
l e Hill v. 
309 


125. 88 ſor money had and 
received, a quantum meruit for wares 
_ fold, and an 1 computdſſet, if the 
= 
Gong, the plaintiff may t 
action 1s pt nas of 
_ merchants, ——— 


bis factor, &c. Farriagtem v. Lee, 312 


126. A preſcription can only be annexed ' 


to an eſtate in fee; and therefore a 


declaration ſtating that "the plaintiff 
© was ſeiſed of a tenement called Zaf, 


and the defendant of another renement 
called ef, and that be and all thoſe 


wheſe eſtate he had uſed to fetch por- 


- -evaier from the defendant's cloſe, is 


bad ; for it only alledges that he was 


not that he was ſeiſed in fee, 
2 Stelton, 318 
rants of franchiſes and 

W nagar | be allowed in re, or 
© they cannot be pleaded ; bot a private 
* — though made beyond the time 
of legal memory, may be- pleaded, 
1 not ed ; as a grant of a 


- -manor from 4 IO in the reign of 


_ Henry the Firſt, James v. Trollop, 320 


x28. A declaration in prohibition, ſhew- 


5 Firſt by « prior 
| eee eee 

femul et mal, as of a portion the 
5 tithes of the ſaid manor and tithes, - 


- 


made in the.reign of Henry 
who was ſeiſed of 


- -payivg to the ſaid prior five ſhillings 


. 


a. year, and that the ſame madus was, 


© after the diſſolution ol priories, paid to 
the king, &c. and fo pleading a pre- 
.. Acripticn modus decimandi in diſcharge 


9 tithes, is good, James v. Trollop, 320 


| POLICY. 

On a policy of inſurance-on a ſhip from 
A. to C. and from thence to Briftel, 
if ſhe ſhould ——— 
. if the i — Hring car 
in proviſions there, —U— — 
—— Fara cargo, 
and is loſt 75 ber voyage to Cats, 
the anderwriters are not liable, Dzz- 


ning v. Laſcomb, 267 
POSSESSION. 


Poſſeſſion is ſufficient title in an action 
aguinlt Sarongocer, Major v. Grigg, 


213 ' 


| POSSIBILITY. 


1. A poſſibiſity coupled with an intereſt 
may np hr — 106, 107 


2: * 5 an executor of part of the 
goods of teſtator, although but a 

until probate obtained, is 
good, for he has an intereſt in the goods 
of the deceaſed from PROT of bis 
death, 108 


POWBR. 5 


i. A bare is not able; but 
where 2 7 A 
may be aſſigned, M arren v. Arthur, 
317 
2. If a leaſe be made with of 
tze trees, and a ——— 
leſſar to enter on the demiſed 
and cut them down, the leſſor may 
aſſign this power; but if the aſbgnce 
do det fiel ty purſue it, the ce may 
ng tag — $ both againſt the /z/or 
W n Aribur, 
4. 26 44807 


PRESCRIPTION. 
n 


be clai 
ke — manor, timed by = Jae 


2. Ane en e 
ett in fee Scobel v. __ 
5 1 

z. . 
pleaded, gal 
4, In 
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4 In preſcribing for common for a cer- 
tain number of cattle, it need not ſay 
they were /evant et couchant, Stevens 


v. Auſtin, 185 


PRESENTAT TON. 


1. If a church becomes void by reaſon of 
fimony in the patron, a preſentation by 
the king is ym although the fimony 
be — ; for by the ſimony the 
intereſt veſted in the king, Rex v. 
Turvil, | 52 

2. If there is a right of preſentation in 
three by turns, are tenants in 
common, and one of them may grant 

the next avoidance, Croſſman v. 
Churchill, 97 
If a man get a fee b tion, 

c and make — his 5 

impedit, he muſt alledge it to be tem- 
| pore pacis, Stroud v. Horner, 185 


PRIVILEGE. 


1. An attorney arreſted on an attachment 
of privilege ſhall be diſcharged on 
common bail, Loxg's Caſe, 181 

2. Privilege may be ſuperſeded by caſes 
of neceſſity, Counteſi of Northumber- 
land”s Caſe, 182 


PROCESS. 


1. Proceſs on a plaint in an action in an 
inferior court is a good excuſe for the 

| officer in an action of falſe impriſoa- 
meat, Squib v. Hole, 29 
2. An officer is juſtified in executing 
eſs from an inferior court, altzough» 

the cauſe of the plaint did not ariſe 
within the juriſdiction, Crowder v. 
Good win, 59 
3. Proceſs of an inferior court directed 
ſer vienti ad clavem is good, without 


ſaying miniffro curiz, Crowder v. 


Goodwin, 59 


Proceſs from an inferior court return- 
able at the cat court, without men- 


tioning à day certain, is good, 16. 


59 

6. Proceſs on a plaint in as inferior court 
is good, although it do not ate the 
name of the plainuf, 7614. | 


5 


PROHIBITION, © 


1. A prohibition lies tothe ſpiritual court 
to a ſuit againſt pariſhioners to compel 
pa ment of a tax made Werder of ths 
iſhop towards rebuilding the church, 


Rogers v. Davenant, 3 


2. * ſuch a rate be made at a 
veſtry of the pariſhioners- regular 
ſummoned, 151d. 44 

3. A prohibition lies to the ſpiritual court 
on a ſuggeſtion that the defendant 
being choſen churchwarden the biſhop 
tendered him an oath ex officio, 
Waterfield v. Biſbop of Chichefer, 118 

4. Same point, Weeks"s Caſe, 278 

5. By 12. Car. 2. c. 12. * No biſhop or 
«« ecclefiaſtical judge ſhall tender · or 
«« adminiſter to any perſon whatſoever 
* THE OATH uſually called the oath 
«« ex officio, or any other oath whereby 
« he may be compelled toaccuſe him- 
Ny felf,”” | : 279, not 

6. A prohibition does not lie to the 
ſpiritual court to ſtop a ſuit to compel 
a rate made, at a veſtry regularly 
ſummoned, by the pariſhioners, for the 
repairs of the pariſh-church, Caſe ef 

_ Bermondjey Church, 3 

7. The Court will not compel the parties 
to take iſſue upon a ſuggeſtion for a 
prohibition, where, u examination, 
they find it to be falſe, ibid. 223 


8. In an action on the caſe in the ſheriff 's 
court, if the declaration alledge that 
the cauſe of action aroſe within the 
juriſdiction” of the court, when in fact 
it did not, and the defendant. neglect 
to pl-ad to the juriſdiction, the Court 
will not grant a protitition after ver- 
dict and judgment given in the court 
below, Mendyle v. Stint, 272 

9. Ho Whether a pre/cription to an 
aiſle in a church, which he and all 
thoſe, &c. uſed to repair as belonging 
to a manor where he had no dwelling- 
houſe, but only land, be a good ſup- 
geſtion for a prohibition ? Shambrook 
ov. Fettiplace, 283 


10. Prohibition lies on a libel collufively 


brought in the ſpiritual court to diſ- 


ſolve a marriage on the ground of 


inceft, 
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beg, with a view to baſtardize the 
iſue, Anoxymous, 
21. The ſpiritual court is to judge whe- 
ther a ion is capable of making 
a will, and therefore ſhall not be pro- 
bibited from granting probate of a will 
made by an infant, upon a ſuggeſtion 
that he was under ſeventeen years of 
age, Smalkvoed wv. Brickbouſe, 316 


12. In what manner a declaration in 


prohibition may ftate a modus gWeci- 
mend?, Janes v. Trolley, 321 


| PROMISE. 
1. Where promiſes are mutual, perform- 
ance need not be averred, 33 
2. In amg on a promiſe to pay five 
3 confideration of exchanging 
„ the defendant cannot plead a 


parol diſcharge, Edwards v. Weeks, 

- * "59 
3. Bot where a is made to do a 
thing at a future day, ſuch promiſe may 
be 


before a breach of the promiſe is made, 
A 259 
PUIS DARREIN CONTINUANCE. 
1. If in e 
 affizes the party plead a puis darrein 
contizuance, which is demurred to, ir 
muſt be certified to the fuperior court 
ms of the aiñ prius record, Abbot 
| 307 


D. * 

2. A plea puis darrein continnance, when 
verißed by oath, -aonot be refuſed by 
the Court, Level v. Elroff, 307. cited 


PURCHASE. 


1. When the heir takes by purchaſe, the 

R 

2. In what caſe the heir ſhall be ſaid to 

— nl ant; by ons, 
2 


Q 


QUARE IMPEDIT. 


1. In gaare impedit, the proceſs, by the 
common law, was fxmmons, fone, and 
Angi infinite, 264 


995 


charged by parol at any time 


2. But by the flatute M >" £2, 
Hen. 3. c. 12. it is enacted, That in 
2 a plea of quare impedit, if the 
diſturber come not at the firſt day 
« that he is ſummoned, nor caſt no 
«« effoin, then he ſhall be attached at 
« another day ; at which day if he 
% come not, nor caſt no effoin, he 
„ ſhall be difirained by the great 
* diftreſs ; and if he come not then, 
« by his default, a <vrit 0-the bifboy 

of the ſame place ſhall go, that the 
«« claims of the diſturber for that time 

* ſhall not be prejudicial to the plain- 
« tiff ; ſaving to the difturber bis 
right at another time, when he will 

ſue for it: and the ſame law ſhall be 
« obſerved in all writs where attach- 
« ments lie, as in making difturbance ; 
* ſo that the ſecond attachment ſhall 
« be made by betrer pledges, and after- 
% wards the laſt diſtreſs,” 263 


3. The ſheriff upon the attachment muſt 
return real mainpernors, and not Jobr 
Doe and Richard Roe, or final judgment 
will be erroneous, Seal v. Long, 265 


QUE ESTATE 
1. Toll, or any other profit à prendre, 


may be appurtenant to à manor, and 
claimed by alledging à gue efcte in 
the manor, James v. Jobnften, 144 
2. But a man cannot preſcribe by 3 gae 
ate for a rent, advowſon, toll, &c. 


144 


«ell 
RATES. 
A rate for rebuilding or repairing the 
church muſt be ſer by the pariſhioners, 


222 


RECITAL. 


In what caſe a title ſet out by way of 
recital is good, 142 


RECOVERY. 


1. A common recovery ſuffered in a ma+ 
nor court will not paſs the eſtate, un- 
leſs there is a cuſtom to ſuffer ſuch 

recovery 5 
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recovery; and therefore, without a 
cuſtom, it will not work a forfeiture, 
Kren VU, Kirby, 33 


2. A common recovery ſuffered of lands 
in a liberty paſſes lands in a din will 
within the Gberty, Lever v. Hafer, 48 
3. A common recovery of lands in a lien 
conus is good, . | 49 


4. If there be @ pariſh and à vill within 
the pariſh of the ſame name, and a 
recovery be ſuffered of lands in the 
vill, and in the deed to lead the uſes 
the pariſh is not named, yet they make 
but one conveyance, and the lands in 


the pariſh do pals, 4ddi/ox v. Orway, 
233 

g. The reſervation of a pepper corn is a 
confideration to r-iſe a uſe to 

make a tenant to the præcipe, Barker 
v. Keat, 249 


RECTORY. 
The tithes of a rectory impropriate ſhall 
not be ſequeſtered for the repair of the 
chancel, 254 


RELATION. 


In what caſes a matter ſhall or ſhall not 
be made good by relation, Abraham 
v. Cunningham, 148 


RELEASE. 


1. A releaſe given by an executor before 
probate of the will is not good, Morris 
v. Philpot, 108 
2. If a conuſee releaſe to the cognizor 
all his right and title to the lands of 
the cognizor, and afterwards ſue out 


execution, he may extend the lands 
releaſed, ibid. 108 


3. So if a debtee releaſe to the debtor all 
his right and title which he bath to his 
lands, and afterwards gets a judgment 
againſt the debtor, he may extend bis 
moiety of the ſame lands by elegrr, 
ibid. 108 

4. But a releaſe of all actions made by 
an executor is gcod before probate, 

1 108 

5. A releaſe made for particular pur - 


poles ſball not be conſtrued by the 


general words it contains, but ſhall be 
confined in its operation to the ſpecial 
intents of the parties, Morris v. Phil- 
pot, 5 108. notis 
6. A releaſe of all demands ill the 26 day 
of April will noy/teleaſe a bond dated 
on that day, Nitbols v. Rm, 280 


7. A releaſe of · n will not 


bar a future duty, Trovil v. Ingram, 
, 281 
8. A releaſe demands diſ- 


charges a rent ſevered from the re- 
verſion, * 282 


9. If there be a ſubmiſſion of a particu- 
lar difference, and there are other 
things in controverſy, the award of 
general releaſes is bad, Hill v. Thorn, 

: 399 

10. If a ſubmiſſion be of all differences 

. til} the 10 day of May, and 4 relea/e 
be awarded to be given of all diffe- 
rences till the 20 day of May, yet the 
award is good, unleſs it be ſhewn that 
there were differences between thoſe 


two days, Hill v. Thorn, 309 
REMAINDER. 
SeeDeviske—EsSTaTES—Liwmitart cn. 
R E ME DV. 
When a thing is within the ſame miſchief 
it is withio the ſame remedy, 7 
RENT. 


1. Corn in ſheaves, &c. may now be 


diſtrsined for rent in arrear, Filſon v. 
Duchell, 


2. Rent reſerved upon a re-demiſe of a 
term of years by the original leſſee to 
the original leſſor, cannot be recovered 
in an action of debt; for the re-demile 
of the whole term operates as a ſurren- 
der of the original leaſe ; but relief 
may be had in equity, Lloyd v. Lang- 

fad, — 174 

3. But debt will lie for rent reſerved, 


where a leſſee for years makes an 
a//ignmtut of his whole term to a 
ſtranger, ibid. 4 176 


REPLEADER, 
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- * REPLEADBR: 
8. In debt on bond laid to be made in 
London, if the defendant fay that it was 
made in Mex, and this is tried, it 
is not aided by the ſtatute 32. Hen. 8. 


c. 30. but there mult be a repleader, 
Peck d. Hil, 137 
2. In debt on bond againſt the de fend - 


ant as executor, if iſſae be joined whe- 
ther he had aſſets on a particular day, 
It is an material iffee, and on verdict 
for the defendant a repleader ſhall be 
_ awarded, Read v. Deum. 


 REPLEVIN.' 


139 


3. On an avowry under a tenure by 
9 twekye foillings rent, a verdi 
finding it to be by fealty and :hree 
Hillinę: rent is good, for the ſubſtance 
is found, ibid. | | 6 
In an action of replevis both parties 
1 r da- 
mages, and the other to have the carrie, 
- Anonymous, 199 
+ In replevin, if the taking be alledged 
9 the defendant may plead 20 
forms, bat then he can 


a retorno habexdo, he muſt deny that the 
re the plaintiff has laid 
another place in his 


alledged where the aſlignment was 
made, Blackburn v. Conjett, 304 
; REQUEST. 


1. When a thing is to be'done upon re- | | 


queſt within fix months, or money to 


be paid, if the requeſt 'be not made 
within the time, it is a diſpenſation of 
one part of the condition, and the law 
diſcharges the other part, 203 
2. What ſhall be a refuſal in law, and 


RESERVATION. 


1. On a reſervation of rent to the leſſor, 
his executors and aſſigns, the heir ſhall 
not have the rent, 93 


2. Dr 
a uſe, 249 


good conſideration to 
RE VERSION. 
1. Where a poſſeſſion veſts without entry, 
Anonymozs, | 7 
2. A fine executed of a reverſion by the 
attornment of leſſee for years, 117 
— I 
8. | 
. 
3E | 
1. A Sale of goods, though made in 


market overt, may be drfcated by a 
ſubſequent agreement between the 
parties, Aires v. Solebay, 243 
2. If a horſe be bought in a market, for 
which the vendee 15 to pay ten pounds, 
yet the property is not altered, unleſs 
the money be paid or the horle deli- 
vered ; and the vendor may after- 
wards fell it to another perſon, Mire: 
V. Solebay, 243 
; By 29. Car. 2. c. 3. ſ. 17. No 
* contract ſor the ſale of = goods 
« for the price of ol. or upwards ſhall 
« be good, except the buyer ſhall 
« accept part of the ſo ſold, 
and actually receive the ſame, of 
«« give ſomething in earneſt to bind 
„the bargain or in part payment, 
% or that ſome note or memorandom 
1 in writing of the ſaid bargain be 


made 4 by the parties 
«© tobec with Pick contract, 
5 lawfully 


244 
4. 
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4. Tf 4. and B. enter into a verbal 
agreement for the ſale of goods to be 
delivered to 4. at a future period, 
| and there is neither carneſt paid, or 
mote or memorandum ſigned, nor any 
part of the goods delivered, this con- 
tract is void within 29. Car. 2: c. 3. 
Roaxdeau v. Wyatt, 2. H. Bl. Rep. 63- 


SATISFACTION, - 

1. A ptiſoner in execution on a judg- 
ment cannot pay 
money in ſatis faction of the judgment, 
Tor v. Baker, 214 
2. On a ſubmiſſion to arbitration reſpect- 
ing 721. due for rent, ax award that 
the party ſhall pay gol. in full ſadiſ- 
303, 304 


SCANDALUM MAGNATUM. 


1. By 2. Rich. 2. c. 6. it is ſtraitly 
« „ upon grievous pain, that 
„ none deviſe, ſpeak, or tell any falie 
© news, lies, or other ſuch falſe things, 
% of prelates, dukes, carls, barons, 
* or other great men, &c. whereof 
« diſcord or any ſlander may ariſe 
c within the realm,” 98 

2. The hiftory of this ſtatute, and the 
reaſon of making it deſcribed, 156 

3. This ſtatute is a and 
law, of which the judyes of the ſeveral 
courts. are bound to take notice, 
although it be not ſpecially pleaded, 
Earl of Shafteſbury v. Lord Digby, 98 

4. Toſay to a nobleman, “ You are not 
*«« for the king, but for ſedition and 


» ” 


« for a commonwealth, and By Gon 


« we will have your head at the next 
% ſeflion of parliament, is actionable 
upon this ſtatute, Earl of Shafteſbury 
v. Lord Digby, 99 


3. A miſrecital of the preamble of the 


ſtatute in a part not material to the 
point in queſtion will not vitiate the 
pleadings in an action on this ſtatute, 
ibid. 100 


6. The Court will not t a xeww trial 


in an action upon this ſtatute, on ac- 
count of exceſſive damages, Lord 
Ver. II. by 


150 


THE GaOLER the 


7- To ſay of a peer of the realm, * He 
is an unworthy man, and actes 
5 — law and reaſon,” is action 

'upon this ſtatute, Townſend 
v. Dr. Hughes, 1 152 

8. To ſay of an earl, « You like thoſe 
«« who maintain ſedition,”” has been 
held actionable upon this ſtatute, for it 
touches him in his digoity and honour, 


Lord Cromwell Caſe, 157 
9. To ſay, ſpeaking of a particular 
nobleman, * My lord is a baſe earl, 


« and a paltry lord, and keeps none 
66 — and raſcals like himſelf,” 
13 acti » Lord Lincoln's Caſe, 157 
10. So to ſay of a duke, that He has 
no more conſcience than a dog,” 
Duke of Buckingham” Caſe, 157 
11. So to ſay, He is no more to be 
«« valued than the black dog which 


12. The offence of ſcandalizing a peer 
was at common law puniſhable by 


pillory and loſs of ears, 162 
ny. The plains 2 this ſtatute muſt 
ue as well for the king as for bine; 
and — it has 4. 444 — A 
defendant can only exp/ain the words, 
bat cannot juffrfy them, Lord Town- 
fend v. Dr. Hughes, 166, 167 
14. The Court will not order ſpecial 
Tail in an action on the ſtatute 2, 
Rich. 2. c. 5. Marquis of Dorchefter's 
Cafe, . 216 


SCAVENGERS. 


Scavengers are by cuſtom under the 
r of the court leet, and in caſe of 
refuſal may be fined, Mayor London 


SEQUESTRATION. 


1. 2uere, Whether a ſequeſtration out of 
chancery is pleadable to an action of 
treſpaſs at common law ? 255 


2. The tithes of a rectory impropriate 


cannot be ſequeſtered by the ordinar 

towards the repair of the — 
254- 259 

Cc 


SERJEANT 
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- SERJEANT AT LAW. 
1. A $t2JEANT at law may be ſued by 
original in any of the courts in V- 
 minfter-Hall; for his right to practiſe 
ne eyes 
| 1 his privilege relates only to 
| ve 1 bn Hambleton v. Scroggs, 
* a | 297 
2. But by Noa ru, Chief Faftice, a 
| ſerjeant at law ſhall be ſucd only in the 
court of common. pleas by bill, for he 
is bound by oath to be there, ibid. 299 


SERVANT. 

1. In treſpaſs againſt for fiſhing in a ſe- 
. veral _ free fiſhery, the defendant 
may plead property in his maſter, 
e bis command, 
Vie v. Rider, | 68 
2. Trover will not lie againſt a ſervant 
for an wunlawfol intermeddling with 
the goods of any perſon by the com- 
n Mires v. Solebay, 

| | 4242 
. be to deliver ſoch a 
ntity of goods to 4. a common 
Cn uſe of the obligee, a 
delivery of them to the /erwant of A. 
is ſufficient, and the mater ſhall be 
bound by ſuch delivery, Staples v. 


EE 3.6 > ©5 & ns 
1. IF a bailiff refuſe to take à ſofficient 
bail-bond - from a perſon arreſted on 
meſue proceſs, an action on the daſe will 
he againft the Gerif ; but the officer is 
not a treſpaſſer ab initio, Smith v. Hall, 
73 * 
2. A ſheriff's bond fhall be intended 
god until on ayer it appear contrary 
to the 23. Hen. 6. c. 10. Sinn v. 
Ellis, | 36 
3. The flatnte 23. Hen. 6. c. 10. re- 
lating to ſheriffs bonds, is a public act, 
and need not be ſpecially pleaded, 
TIE 36. 2015 
4. Same point, Hall v. Carter, 305. notis 


5. An aQtion on the caſe will not lie 


againſt a_ ſheriff for returoing . cpi 
« corpus et paraium babeo,”” though 
the party do not appear on the return 


of the writ ; but the 

rule the ſheriff to bring in the body 
and then obtain an attachment, P 
e. Tulſe, 3 
6. If the ſheriff ſuffer a voluntary eſcape 
the creditor may, at his election, have 
an action againſt the ſheriff, or a ſire 
: "as e exccutionem nn the 
—— v. Salter, 136 
. A ſheriff may juſtify ſending one of 
: his ſervants, — — to 

bring away, vi et armis, another of 

2 who is at an alehouſe, or 

conventicle, or other improper place, 
neglecting his duty, Aaonymont, 63 

I 


8. A ſheriff, if he take bail, is not liable 
to an action, although the bail are 
inſafficient, and the principal do not 

appear at the return of the writ, but 
he may be ruled to bring in the body, 
and upon his neglefting ſo to do an 
attachment ſhall iſſue, Ellis v. Yar- 
borough, 178 

9. But an action lies againſt a ſheriff for 

taking inſufficient pledges in replevin, 


Rouſe v. Patterſon, | 181. zotis 
10. The Court will not grant an attach- 
ment againſt a ſheriff for neglecting to 
take a replevin bond, Rex v. Lewis, 
181. wot 


11. To an action of debt brought by an 
executor againſt a ſheriff to recover 
money levied on a fßeri facias under 
an execution ſued out by the teſtator, 
the defendant cannot plead the ſtatute 
of Limitations, Coctram v. Welty, 

212 

12. An action on the caſe for neglig 
hes againſt an ex-ſheriff for omitung 
to deliver to the new ſheriff a writ of 

_ fuperſedeas, by reaſon of which the 


. - plaintiff was taken in execution, Cal- 


throp v. Phillips, | 218 
13. By 20. Geo. 2. c. 37. all ſheriffs 
Mall, at the expiration of their office, 
. turn over to the ſucceeding ſheriff, 
by indenture and ſchedule, all ſuch 
writs and proceſs as ſhall remain in 
their hands, &c. 218. notis 


14. If, while a ſheriff is taking a poll, a 
or 


perſon taks , 'the poll-books 
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other it is diſturbing him in 
x his office, and an action will he againſt 
* the diſturber, Shaw v. @ Burge/s of 
Cole beſter, 228 


15. An information lies againſt a perſon 
for not taking upon him the office of 
ſheriff, although ar the time of his 
election he is under ſentence of ex- 
communication, and thereby rendered 
incapable of receiving the ſacrament 
required by 25. Car. 2. c. 2. ; for it is 
incambent on ſuch perſon to remove 
the diſability, Attorney-General v. 
Read, 299 


16. An undertaking given to the Serif 
for the appearance of a party arreſted 
mutt be in the form directed by 
23. Hen. 6. c. 10. ; but when the 
_ . undertaking is given to the plaintiff, 

it is not withia the ſtatute, Hall v. 
Carter, 304 


STATUTES. 


1- The ſtatute 23 Hen. 6. c. 10. relating 

to ſheriffs bonds, is a public act, of 
etc: the 2 8 _ 
Without Ms bein eaded, 
Simp/on v. Ellis,” port 36. notis 
2. Same point, £/lis v. Yarborough, 178. 
| notis 
3- A ſtatute directing that ſcavengers 
ſhall be choſen in Lond:n and Weftmin- 
fer, and the liberties thereof, accord- 
ing to the ancient uſages of thoſ: cities, 
and appointing a new form of election 
in all other places, deſtroys a cuſtom in 
the borough of Sourbwark to elect 
ſcavengers in a way contrary to the 
directions of the ſtatute, Mayor of 


Londen v. Gatford, 39 
4. The ſtatute of 5. Edw. 6. c. 16. 


concerning the ſale of offices, does not 
extend to the ſale of the office of 
ſecretary to the governor of Barbadbes, 
Daus v. Pindar, 8 45 


5. The ſtatute of 14. Eliz. c. 10. re- 


raining grants by any dean and 
chapter other than for the term of 
twenty-one years or three lives, is a 
public act, Chapter of Southwell v. 


Biſhop of Lincoln, 
to indebitatus afſumpfit ; for though 


56. 
6. The ſtatute 21. Jac. 1. c. 16. extends 


Ce 2 


treſpaſi only is mentioned, yet when the 


ſcope of a ſtatute appears to be in a 
general ſenſe, the law will extend it to 
particular caſes within the ſame reaſon, 
Crofier v. Tomlinſon, | 73 


7. The ſtatute 2. Rich. 2. c. 5. againſt * 


ſlandering great men, is a general law, 
and therefore need not be particularly 
recited in a declaration, The Earl of 
Shafteſbury v. Lord Dighy, 98 


8 The ftatute 13. Edw. 1. ſt. 2. c; 15 


commonly called the, ſtatute of nu 
AND CRY, although in the printed 
book it begins, ©* Foraſmuch as from 
« day to day robberies, murders, and 
* burning of haujes, e.“ yet in the 
parliameat roll it is only Suri ge- 
nerally, ibid. | 99 


9. A public ſtatute need not be recited 


in pleading ; but if the party under- 
to recite it, and miſtake in a 
material point, it is incurable, Lord 


10. If a ſtatute enaR, that © all manors, 


«© meſſuages, lands, tenements, poſ- 
« ſeſſions, reverſions, rights, intereſts, 
„ Kc. and all other things, of what 
& nature ſotver,” ſhall be forfeited on 


an attainder of high treaſon, /ands in 


tail are forfeited, for they ſhall be in- 
cluded in the general words, other 
„things of what nature ſceyer,” 
Brown v. Waite, 131 


11. A ſtatute impoſing a duty on © every 


« fire hearth and ſtove in any houſe” 
extends to fmiths forges, although there 
is a proviſo exempting ** any 6/owings 
«« houſe, ſtamp, furnace, or kilo,” from 
the payment of ſuch duty, Bell v. 
Knight, | 13s 


2. If a 1 a duty on * all 


«© houſes and edifices whatſoever,” 
with direQions on non-payment of the 


duty to diſtrain, houſes in the poſſeſ- 


ſion of a corporation, though unfi- 
niſhed, and never occupied by any 
tenants whatſoever, are liable to the 
duty, I officer, on demanding 

ment from the. co tion, may, 
—— diſtrain DE as wall 
on the premiſes as elſewhere, The 


Company of Ironmengers v. Naylor, 186 
13. The 
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13. The ſtatute 29. Eliz. c. 4. for ſet- 
tling a ſheriff's fees on lerving an 
execution, was made at a ſeſñion of 

© parliament G-gan and beld at Weſt- 
miaſter on the 29 October, and ad- 

© fourned from that time to the 15 

February 29 Eliz. and then continued 

ill it was diſſolved; and therctore, if 
a declaration or other pleading, follow- 
ing the miſtake of this fact in the 

red editions of the ftatures, recue 
© this ſtatute to have been made ata 

- ec ſeffion of parliament by pror: gation 

_< held at Weſtminſter 15 February 
« the 29. Eliz.” ſuch miſ-recital will, 

dn demurrer, be bad; but this error is 

cured by @ werdid, eſpecially as this 
is a particular flatute, of which the 


Judges are not bound to take notice 
unleſs 


: and the miſ- recital 


> may be .taken advantage of by 


0 the plea of az/ tiel record, Spring v. 


Exe, 241 


- 


14. The commencement of a ftatuie 


mall relate to the firſt day of the 
- ſeffion, although there are words in it 
_.- declaring, that © it ſhall take effect 
„ „ from the paſing of the af,” Lotleſ 
. Holmes, 241. no/is 


15. A ſtatute cannot have a retroſpective 
operation; and therefore the 29. 
L + +2. c. 3. "which makes certain 
agreements void unleſs they are re- 
duced into writing, does not extend to 
a parol agreement made previous to 


the commencement of the ſtatute, 


Gilmore v. Executor of Shooter, 310, 
Cake 311 
1 MacxA CHARTA. 
Cap. 34 10 


Hvar Woes Tr:nD. 
51. Hen. 3. ſt. 5. c. 8. (Exchequer), 122 


332. Hen. 3. c. 1. (Marlberge), 125 

: _ » Epwarp Taz Figsr. 

12. Edw. 2. (Statutum M alliæ , 12 
13. Edw. 1. c. 4. (Circumſpete Agatis), 
| 119 
. 46. De Denis), 124 


31. Edw, 1. c. 1. (Hue and Cry), 99 


- 


EpwazD Taz Second. 


9. Edw. 2. it. 1. ( Articals Cleri ), iy 


: Epwar? THE Trim, 
14. Edw. 3. c. 7. (Sheriffs), 261 
31. Edw. 3. c. 11. (Adminiſtration), 21. 
148 


4. Edw. 3. c. 19. (Sheriffs), 262 


Rricnanp TRE SECOND. 
2. Rich. 2. fl. 1.1. 5. (Scan. Mag. J, 152 
14. Rich. 2. c. 10. (Oflice), 261 


Hex Tas Tua. 


52. Hen. 3. c. 12. ¶ Quare Impedit ], 265 


Henzy Tarr FourTH, 


4. Hen. 4. c. 24+ (Office), 262 


Henzy rut SIXTH. 
23. Hen. 6. c. 10. (Bail Bonds), 32. 36. 


82. 178. 305. 
8. Hen. 6. c. 12. (Amendment), 


317 

23. Hen. 6. c. 8. (Patents), 262 

18. Hen. 6. c. 11. (Juſtices of Peace), 
Ric#ARD THE ThikD. 

1. Rich. 3. c. 12. (Grams), 13 
HEN v run SevenTH. 

4+ Hen. 7. c. 4. {Recorvery), 132 
Hexzy THz Er1GHTH. 

23. Hen. 8. c. 9. (Prohibition), 253 


21. Hen. g. c. 5. (Adminiftration), 21 


c. 19. i\Avowry), 104 

27. Hen. 8. c. 10. (Uſes), 17. 249 

26. Hen. 8. c. 13. (Forfgture), 132 

27. Hen. 8. c. 26. (Wales), 10 

31. Hen. 8. c. 5. (Tithes), 60 
| c. 13. (Monaſteries), I 
32. Hen. 8. c. 30. (Teefaile), 137. 139 

| <- 34- (Aſbgnees), 15 
33. Hen. 8. c. 20. (Forfeiture), 134 
c. 39. (Purchaſers), 248 


— 


Epward Tas SrxTH, 
1. Edw. 6. c. 7. (Abatement), 
| ah 9 Zan, + 


\ 
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x. Edw. 6. c. 10. (Outlawry), 13 
2. & 3. Edw. 6. c. 13. (Suggeſtion), 58 
5. Edw. 6. c. 16- (Offices), 45 72. 302 
5. & 6. Edw. 6. c. 11. (Treaſon), 133 


Paritie A&D Mary. " 


4. & 5. Phil. & Mary, c. 8. 128 


Queex ELizABETR. 
1. Eli. c. 2. (Recuſants), 40. 100 
1. Eliz. e. 19. (*cclefiaſti:al Leaſes), 57 
5. Eliz. c. 4. (Exercifing Trade), 246 


— C. 25. (Excommunicatioo), 13 - 


13. Eliz. c. 4. (King's Receivers), 247 
—ﬀC. 10. (Eceleftaſtical Leaſes), 56 
——— . 2% (Non-Refidence), 255 


23. Eliz. c. 1. (Recuſancy), 100 
31. Eliz. c. 4. (Penal Statutes), 246 
—— . 6. (Simony), 261 
35+ Eliz. c. 1. (Recuſants), 40 


Jauss THE FigsT. 
3- Jac. 1. c. 5. (Recoſants), 302 
21. Jac. 1. c. 4. (Penal Actions), 246 
— c. 16. (Limitations), 71. 212. 
312 


CuanLtes THE FigsT, 
18. Car. 1. c. 10. ( Habeas Corpus), 199 
| 20 
CnARLESs THE SECOND. 
13. Car. 2. c. 15. (Forfeiture), 130 
— _ L. 12. (Oath EX Officio), 118 
| | 279. nolts 
12. Car. 2. c. 11. (Indemnity), 37 
14. Car, 2. c. 10. (Hearth Money), 182. 


186 
c. 2. (London), 39 
16. Car. 2. c. 7. (Gaming). 54 


22. & 23. Car. 2. c. 10. (Diſtribu ions), 
20. 101. 205. 

16. & 17. Car. 2. c. 8. (Amendment), 
N | 3i6 

25. Car. 2. c. 2. (Tefl Act), 299 


29. Car. 2. c. 3. (Frauds and Perjuries), 
3¹⁰ 


— cc, 3. (Adminiſtration), 20. 
5 nobis 

30. Car. 2. c. 10. (Executors and Ad- 
miaiſtrators), 294. tir 
31. Car. 2. c. 2. ¶ Habeas Corpus ), 199. 
not is 


Wirtrtiau and Many. 
1. Will. & Mary, c. 2. (Non Obflante )» 


262. notis 

2. Will. & Mary, c. 5. (Diſtreſs), 61. 
SETS 

4. & 5. Will. & Mary, c. 24. (Admini- 
ſtrators). 294. mtis 
8. & 9. Will. 3. c. 10. (Pleading), 280. 


7. & 8. Will. 3. c. 34. (Quakers), 223 


8. & 9. Will. 3. c. 27. (Eſcape), 136 


— (Fleet Priſon), 
222 


Que Axxs. 
1. Anne, ſt. 1. c. 18. (Bridges), 8. zoter 
4. Anne, c. 16. (Warraaty), 17. att 


4. & 5. Anne, c. 16. (Bail Bonds), 85 


9. Anne, c. 14 (Gaming), 54. 279. zetis 


GzeorGcE THE FirsT. 


5. Geo. 1. c. 6. (Corporations), 194 


GEORGE THE SECOND. 


4- Geo, 2. C. 28. (Rents), f 264 | 


11. Geo. 2. c. 19. (Replevin), 104. zotis 
12. Geo. 2. c. 29. (Bridges), 8. notis 
20. Geo. 2. c. 37. (Sheriffs), 218. notis 


SUBSTANCE. 


1. In an avowry for a heriot, ſhewing a 


tenure by fealty and twelve foillhngs 
rent, if rhe jury find the tenure :8 
ſtated it is ſuthcient, although they 
alſo find that the rent was three fhil-, 
lings; for the ſubſtance of the iſſue is 
fourd, Wilcox v. Shipwwith, 5 
2. If a woman have a power given to her 
by her huſband to make a will in the 
preſence of two credible witneſſes, 
and it be pleaded that ſhe made a will 
in the preſence of A. and B. credible 
witneſſes, and iſſue be joined there- 
CE 3 upon, 


| 
| 
| 
| 


| 
| 
| 
| 


* 
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upon, a finding that it was made in the 
preſence of C. and D. is good, becauſe 
the fubſtance is found, Ellis v. Tar- 
borough, 179. cited 


SUPERSEDEAS. 


A fuperfedeas molt be delivered over by 
the old ſheriff at the expiration of his 
once, a 217 


SURRENDER. 


1. A ſurrexder of a copyhold eſtate by 
4 difjeifor, as if a copybolder in re- 
verfion enter upon the tenant for life, 
is void, Kren v. Kirby, 32 

2. If a leſſee for years re-demiſe his 
whole term to the leſſor, though with 
a reſervation of rent, yet it operates as 
a ſurrender of the original leaſe, Lloyd 

D. Lang ford, 174 

3. If a leſſee for years ſurrender his 
whole term to the original leſſor upon 
condition, he may, upon non-perform- 
ance of the condition, re-enter, and 
revive the term, ibid. 176 


: 4- The ſurrender of a copyhold for life 


to a lord who is a difleifor of the manor 
wt inde faciat voluntatem ſuam is void, 
and does not exting aiſh the copy hold; 
but a ſurrender to the uſe of a ſtranger, 
though a diſſeiſor, and admittance 
thereon, is good, Moor v. Pit, 287 


T. 


| > a Þ 4 
1. If a ſtatute enaR, that all manors, 


- «<< mefluages, lands, teaements, poſ- 


« ſeſſions, reverfions, remainders, 
«* rights, intereſts, ' c. and other 
« things of wwhat nature /ocver,” ſhall 
be forfeited on an attainder of high 
treaſon, lends in tail are forfeited, for 
they ſhall be included in the general 
words, other things of what nature 
« ſoever, Brownw. Waite, \ 131 


2. Eſtates tail had no exiftence at com- 
mon law, but were created by the ſta- 
tute de dons, 134 


$ieDuviss--ESTaTEs--LiwiTAaTtTlIONs. 


TENANTS IN COMMON, 


1. Tenants in common need not join in 
an action of waſte, Curtis v. Bourn, 62 


2. But if tenants in common make a 
leaſe for years, and the leſſee commit 
waſte, they muſt join in the action, 
ibid. bz 

3. So if a perſon have on'y a third part 
of a reverſion in common, he ſhall not 
have an action of waſte alone, becauſe 
it would be very inconvenient that the 
third part ſhould be delivered in exc- 
cution, 62 

4. So if a reverſion be ted to two, 
and the heirs of one of them, they muſt 
Join in an action of waſte, . 62 


TITHE S. 


1. Tithes are not payable for Bricks, 
becauſe they are part of the ſoil, 


Stout ils Caſe, 77 
2. Pigeons ſhall not pay tithes, unleſs ir 
be by ſpecial cuſtom, ry 77 


3. An impropriate rectory is nat charge- 
able for the repairs of the chancel by 
the ſequeſtration of the tithes by the 


bilbop, Faiwyn v. err, 254 


TIM E. 
1. The fix months in which, by the ſta- 
tute 2. & 3. Edw. 6. c. 13. 1. 14. the 
ſuggeſtion for a prohibition is to be 


roved, muſt be reckoned according to 
the calendar, Sharp v. Hubbard, 58 


2. But generally a month is in law ac- 
counted a lunar month, ibid. 58. nctit 
3- But when a ſtatute ſpeaks of fix months, 
in a matter which concetns ecclefiafti- 
cal affairs, as in guare impedit in the 
caſe of a /ap/e, the time ſhall be com- 
puted acccrding to the calcndar, be- 
cauſe that is the mode of computation, 

| in ſuch caſe, in the eccleſiaſtical courts, 
ibid. 58. netis 
4- An iſſue of which time is made parcel 
is bad, Brows v. 7chnſtor, 145 
5. Therefore, in quare in gedit, if to a 
plea of colia/ion the piaintiff reply a 
PRESENTATLON On ſuch a day, 2 
rejoinder traverſing the preſentation 
en the day mentioned is bad, for it is 
making 
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making time parcel of the iſſue, Stroud 
v. Horner, i 185 
6. In account, if the plaintiff charge the 
defendant as his receiver pen the firſt 
of March, and the defendant fay that 
he was not his receiver from the firſt of 
March, it is an incurable fault ; for 
the word from excludes the firſt of 
March, and therefore he may have 
been his receiver oz that day, Brown 
v. Jobnfton, 146 
7. Sed quere ; for it is now held, that 
the word from” ſhall be taken 
iaclufively or excluſively, as beſt an- 
ſwers the - intent of the parties, Pugh 
v. Duke of Leeds, 146. notis 


TITLE. 
What ſhall be accounted baying a pre- 
tended title, | 67 
TOLL. 

1. There are two ſorts of toll, viz. 
toll thorough and toll traverſe; the one 
is in the king's highway, and the other 
in a man's own foil, James v. John- 
Jon, © 143 

2. Toll being a profit à prendre may be 
appurtenant to a manor; and the 
appurtenancy is not deſtroyed by the 
manor having come to the poſſeſſion of 
the crown by the diſſolution of the 
monaſteries in the reign of Henry the 
Eizhth, James v. Johnſton, 144 

3. In preſcribing for 79/7, the particular 
kind of toll muſt be ſtated ; for is it be 
zoll th 5 a conſideration muſt be 
laid, but if it be a zol/trawerſe a conſi - 
deration is implied, James v. Johnſton, 

143 

4. And as toll may be appurtenant to a 
manor, it may be claimed by alledging 
a que eftate in the manor, James v. 

obnſton, 5 144 


TONNAGE AND POUNDAGE. 

Obſervations on this tax, 187 
TRADE. 

An action of debt on the g. Eliz. 
c. 4. for uſing the trade of a felt weaver 
in Londen, not having been an appren- 
tice ſeven years, lies in any of the 
courts of Weltminſter, Foreft gui tam 
v. Wire, | 246 


1. 
* 


2. An information gui tam on the above 
ſtatute hes at Farren qui tam 
v. Wilkams, 247- ati 


TRAVERSE... 
1. In dower, if the tenant plead” an 
exiſting leaſe made by the buſband for 
ninety-nine years before. any title of 
dower accrued, and ſhew that the 
leſſor afterward granted the reverſion 
to J. S. and died; 4 rA that the 
leſſor made a feoffment in fee, with a 
traver/e that the reverſion was granted 
to J. S. is good, Anmymous, 18 
2. In treſpaſs againſt five for fiſhing in 
— free fiſhery, one of the 
defendants may plead property in his 
maſter, and that he did it by his com- 
mand, and traverſe the plaintiff's free 
fiſhery as alledged by him in his de- 
claration, Wine v. Reder, 68 
3- In what caſe a traverſe is bad, Dat 
v. Pindar, 45 
A traverſe aBsQUE HOC gudd lepiti. 
22 not g e | 
v. Heyton, 55 
5. If the defendant ſeifia of a 
manor, and thereon juſtify for a he- 
riot, and the plaintiff reply that B. 
was jointly ſeiſed with him, he muſt 
traverſe that the defendant was ſole 
ſeiſed, Snow . Wiſeman, 60 
6. Where a traverſe is neceſſary, and is 
omitted, it is of /ab#arce, and makes 
the pleading ill, 60 
7. In what caſe the omiſſion of a traverſe 
will not vitiate the pleading, 85 


8. If one at be contrary to 


another, the firſt preſcription alled 
muſt be mace. F boy 


g. When the charge in the declaration 
is not fully anſwered, there muſt be a 
traverſe ; as if the defendant be ſued 
as executor, and plead that another 
perſon was made executor, 168 _ 

10. In what caſe there may be @ traverſe 
UPON a traverſe, 183 

11. The ſheriff's return cannot be tra- 
verſed, 10 


TRESPASS. 


1. In treſpaſs and falſe impriſonment for 


taking a man in execution on a judg- 
ment in an inferior court, "— 


7 


„ 


4. An ien 


7. The plea of juſtification to 
under 


9. To treſpaſs 


2. Same point, Hi 


will not lie againſt him, but the par 
injured may ſeek his remedy by action 
on the caſe againſt be berif, Smith v. 
Hall, 32 
lies ſor falſely and malici- 
- ouſly indicting a man for a common 
zreſpaſs, Norris v. Palmer, 
g. It is faid, that fince the ſtatute of 
Glouceſter, which gives no more cofis 
than damages, it is uſual to turn actions 
of treſpaſs into actions on the caſe, 
Vs Fowle, Y 58 

6. In treſpaſs and falſe impriſonment for 
taking the plaintiff in execution under 
of an inferior court, the proceſs 
is a ſufficient juſtification to the officer, 
although the cauſe of the plaint did not 


59 
treſpaſs 
| proceſs in an inferior court need 

not alledge that the cauſe of the plaint 
aroſe within the juriſdiction, or that 
' the officer returned the writ, Crowder 
v. Goodwin, © 59 
8. In treſpaſs for pulling down hedges, 
the defendant may juſtify that he had 
a right of common in the place 
WHERE, and that the hedges were 
made upon his common, ſo that be 
could not enjoy his common i am 


 amplo modo, Oc. * 


for taking cattle damage 

feaſant, if the e juſtify under 
a leaſe, it is ſufficient for him to ſay 

that he was poſeſed of the place wER R, 
without ſtating a particular title, Scar 

v. Banzien, 70 


10. Treſpaſs vi et  armis and contra 
gacem may be brought in the hundred 


$9. 


ariſe within the juriſdiction, Crewder 
Goodevin, 2) 
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102 
12. In treſpaſs for taking goods, if the 
defendant juſtify by command of the 
lord of the manor of whom the plain. 
tiff held by fcalty and rent, and that 
for non-payment of the rent he took 
the goods by way of diſtreſs, the 
plaintiff may reply that the place 
WHERE is exira, ABSQUE HOC that it 
is infra feodum, without taking the 
tenancy upon him, Sherrard v. Smith, 
103 

13. To treſpaſs and falſe impriſonment, 
the defendant may plead” in juftifica- 
tion, that he was ſervant to THE SRE - 
RIFF, attending upon him at the time 
of the affizes, from whom he received 

4 command to bring the plaintiff, 
being another of the ſheriff's ſervants, 
from the conventicle, and that finding 
him there he did molliter manus impo- 
zere on the plaintiff, and brought him 
before his maſter, &c. Anonymous, 167 


14. Qaære, Whether treſpaſs will lic 
againſt a plaintiff in an inferior court 
for ſuing there for a matter not 
within juriſdiction, after judgment 
obtained, on an allegation that the 
matter did ariſe within the juriſdiction, 
and before ſuch judgment is reverſed 
on error? Higgin/on v. Martin, 195 

15- A ſervant cannot juſtify treſpaſs by 
the command of his maſter, Aires v. 
Solebay, ; 244 

16. If a leaſe be made with —_— of 
the trees, and a power reſerved to the 
leſſor to enter and cut them down, 
he may aſſign this power to another 
perſon ; but if it be not properly pur- 
ſued, the leſſee may maintain treſpaſs 
both againſt the leffor and his aſſiguee, 
Warren v. Arthur, 317 

17. In treſpaſs for taking cattle, the 

7 ada juſtifies for a heriot, and 
obtainga verdiR ; yet if it appear that 
the plaintiff mitooL the nature of his 
action, and that he ought to have 
brought trover inſiead of treſpaſi, this 
recovery cannot be pleaded in bar to 
trover for the ſame goods, Putt v. 
Royfeer, 319 


TRIAL 


— 


4- 
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TRIAL. 

1. The Court will not grant a #ew trial 
in an action of cn. mag. on account 

of exceſſive damages, Lord Townſend 

v. Dr. Hughes, 
2. The Court will 
the Judge who tried the cauſe is diſ- 
farished with the verdict, Sir Ohorn 
Rands v. Tripp, 200 


3. R - » og wh A 
unleſs the party aSplying for it 
make out a new Mires v. Solebay, 

245 


nt a new trial if 


TROVER. 
1. To maintain rover, muſt be 
ed in the — and a conver- 


| v 
Dr 
bay, 


243 

2. If A. recover in in a of 
ſheep, and B. as the ſervant and by the 
command of A. take them, with the 
aſſiſtance of the ſheriff *s officer, and 

t them joto his maſter's grounds, a 
emand and a refuſal by B. to re- 
deliver them to their true owner is not 


a converſion, although the judgment 


in replevin be wtongly given, Mires 
v. Solebay, 242 


3. A ſpecial yerdi& in trover muſt ex- 


preſsly find the converſion, ibid. 245 
Trover lies to recover foam wrong- 

fully taken after it comes to land, Lady 

WW ynabam Caſe, 294 
, TRUST. 


A decree in chancery to enforce the 
execution of a truſt, 88 


V. 


VARIANCE. 


1. On a declaration for a heriot and 
twelve ſhillings rent, a verdict finding 
the heriot and rec fillings rent is not 
a fatal variance, Wilcox v. Skipavith, 

* 


2, So in replevin of catile taken for a 
heriot, if the avowant ſay that the 
heriot was due upon every alienation 
evithout notice, and the jury find it 
due with or without notice, the variance 


is immaterial, ibid. 5 


1 
* 


3. So in waſte, if the plaintiff declare 
that the defendant cut down twenty 
oaks, and he replies nor ſuccidit viginti 


quercus pred. nec earum aliquam, 2 
verdict finding that he cut down re 
oaks is good, ibid. | 6 


4. If JA. being ſeiſed of the cuſtody of 
the Fleet in 1 grant it to B. for life, 

and B. is admitted by rule of court 
into the office as a man of gate 
and a declaration in an action againſt 
4. for an eſcape, that at the time 
the grant was made to B. and alſo 
when the commitment was, and at 
the time the eſcape was ſuffered, 
and ever fince, B. was inſufficient ; 
A VERDICT. which does not find that 
B. was inſufficient at the time of th 
ation brought, will not —_— the 
declaration, Plummer D. bitchot, 

| 127 

5. Sed quere, If the Court will not, 

in ach caſe, intend that B. was in- 
ſofficient at the time the action was 
brought? Plummer v. Whitchot, 128 


6. In an action of falſe impriſoament, 
it is not a material variance though the 
writ alledge an impriſonment generally, 

and the declaration ſtate it to be until 
he has paid five pounds, Higginſen v. 
Martin, . . 196 

7. Quære, If on © nul titl record”? a va- 
riance in the name of the attorney, of 
Gerrard inſtead of Gardner, between 
the record pleaded and the record 
itſelf, be fatal ? Bill v. Nicholl, 246 


8. If a declaration in covenant againſt 
an executor ſtate notice to have. been 
given to the executor, and on ozer of 
the deed it appear that the covenant 
was conditional, * ſo as the plaintiff 
«« gave notice in writing to the teſta- 
« tor,” without ſaying, ** or to his 
«« executors or adminiſtrators,” yet 
the variance is not material, Harwood 
ov. Hilliard, 268 


9. On an afſumpfit for money laid out 
and expended, evidence of a promiſe to 
pay it out of the fr ff profits is à fatal 
variance, Tiſard v. Warcup, 280 

10. If an action be brought againſt ſe» 
veral men, and a nolle proſequi be en- 
tered as to one, and a writ of enquizy 
awarded againſt the reſt, with recites, 

| tat 
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- that the plaintiff did by bill implead 3. Ia treſpaſs of aſſault and battery by 
Luaamiag thoſe only againſt whom the huſband and wife againſt huſband and 
+ inquiry was awarded, and leaving out wife, a verdict finding the defendant's 

- him who got the malle pr, this is s wife guilty, and guoad refiduam not 
variance; for it ought to have been guilty, cures the declaration, Hecker 
| eee againſt them all, Dafwoedv. and his Wife v. Stiddolph and bis Wife, 
owper, : 66 


| =o 
VENUE. e 
, eB  iſſve be joined on a plea that it was 

3 — + nan 1 , e made in Middlfex, a Lerdict will not 
. — — — < — ous aid ; for the iſſue is immaterial, and 

- abeting's — es: the 32. Hen. 3. c. 30. only cures 
online effibe dubdtiy ef Lerafanithe Ine eee, Pack v. BI, «237 
ee may be laid eicher in Middleſex 5: 1f, in an action againſt an executor, 
where the writ iſſued, or in Lancafbire iſſoe be joined whether he had aſſets 
where it was negleRed to be executed; 9 4 particular day, it is an immaterial 
for where two matters, both of which we, and not aided by a, verdia, 

are material, are done in two counties, ad . Dawſon, _ 4.78 
+ the action may be brought in either, 6. Verdict cures the defect of not Rating 
." Naylor v. Sbarplgi and Others, 23 title in a diſturber on an action under 2 
2. A miſ-trial is not aided by the Promiſe to keep the plaimiff in quiet 
16. & 17. Car. 2. c. 8. unleſs the Pofleiion of a houſe, Major v. Grigg, 


denne be laid in the proper county, * I'S #13 
ibid. Ry 24 7+ A verdi& cures the miſ- recĩtal of the 
3. The Court will not change the ve commencement of a particular ſtatute, 

in an action for defamatory words on Spring v. Eve, 241 


tze ſtarute 2. Rich 2. c. 5, Margais . : * 

. of Dorchefer's Ca. pas ul 2 of ao wo pe bo — 

4. The reaſon why the Court will not the defendant had received the profits 
change the wenne in this action, 217. for ſeven gear, is good, although it 
| - voti, appear that the patent was only wwe 

8. But in ſuch action, if juſtice cannot gears old, Aris v. Stukely, 263 


probably be had, by reaſon of the 

great influence of either of the parties VII. 6 
in the place where the action is laid, See Paxisg—FIIAZ—ZcOVIAT. 

the Court will change the venue, 5 5 | 

- Lord Shaficfbury's Caſe, 217. natis Wo VO ATT i 

6. The wenue changed from Landon to U. 


aalgſer on the application of the 3 — 
p'ainuff, becauſe one of his witneſſes UNITY OF POSSESSION. 


was @ Jew, and all the fittings in 5 oo 1 2, 
99 | ty of pofſefſion will not 
25 erte Bo ** deſtroy a right of e 277 


VERDICT. | 58 404: - OA 

1. A verdict will not aid a miſ-trial In _ caſe bes ro rene + 

in an improper county, Naylor v. Suat, 27 
Sbarpleſi, 24 USES. 


2. A verdickt will aid the omifion of 1. If 4. being feiſed in fee make 4 


_  bacu/que in an action on a promiſe in jointure on his wife for life, and die 
con tion of forbearing, averring, without iſſue, and the lands deſcend 


that he did extunc totaliter abſiinere, to his brother and heir, who grants a 
Se. Edwards v. Roberts, 24 . rent-charge of ſo much per annum to 


> 
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truſtees for the uſe of the widow in 


lieu of her dower, this rent-ch is 
executed by the ſtatute of Uſes, Cook 
v. Herle, 138 
2. Where a man ſhall take by way of 
_ ſpringing ule, _ 208 
— 3. Uſes are not favoured in law, 210 
4. How uſes firſt came into convey- 
- ances, 251 
3. A uſe may be raiſed by the reſerva- 
tion of a pepper - corn to make a tenant 
to the preccipe, | 249 
6. In what caſe the ſtatute a7, Hen. 8. 
e. 10. creates a uſe till a future uſe 
comes in ee, 208 


7. If there be a covenant to ſtand ſeiſed 


do the uſe of 4. for life, with remain- 
der to B. in fee, and A. refuſe, the 
| covenantor ſhall enjoy it till the death 
| of A. by way of ſpringing u/t, Southcot 
; 1 Vw, Stowell, 209 
'8. If a man covenant with B. that if he 
| do not marry he will ſtand ſeiſed tothe 
uſe of B. and his heirs, and B. dies, 
N and the covenantor do not marry, the 
| uſe ariſes as well to the heir of B. 
as 


as to B. himſelf if he had been living, alu, on a judgment \ in the 
and he ſhall have the land in nature of courts at Weftminfter, i bing v. 
. a diſcent, Sourhcot v. Stowell, 200 Flag, | 10 
2. An indiftment for a riot may be 
i 35 USURY. removed from the grand ſeſſious ia 
5 1. By 12. Ann. Ge 6.6 No — Wales by certiorari, 10. rie 
5 » Qiretly 3. But if judgment be given in Wales 
2 pA ack may — eee it cannot be removed into the chancery 
e A — ya _ 3 by certiorari, and ſent into the court of 
«« all bonds, contraſt, and affarances, — ̃ ͤ³—õ— dnR 
« for payment of any principal or at Weſtminſter * — 10 
« money to be lent, or covenanted to 4 if 4% cine thall 
«« be performed upon or for any uſu. . © 115 2 jd 8⁰ 
«« ry, whereupon or whereby there e unt bunfen a Ji wo 
s ſhall be reſerved or taken above the "<2vered in the court of king's bench 
R « rate of five per cent, ſhall be void, iat the principal, 8 
| 7 Ramp 4 ſtood in relation to Eng ore the 
f 5 2 Fon nog WE 1 ftatate 27. Hen. 8. C. 6. and how it 
8 . take, accept, and receive, by way of 0 flands fince THE UNION, 13 
«© corrupt bargain, more than five WAR D. | 
» « per cent. ſhall forfeit treble the 1. There cannot be any wardſhip, of an 
Y ” * 3 
"x «« value, 32279 infant where there is no diſcent, Qua- 
4 3. If A. be indebted to B. on an w/arious  dring ©. Downs, 177 
£ ' contra&, and he be indebted to C. in 2. Therefore where an infant claims by 
5 r A. © purchaſe he cannot have a guardian in 
2 in diſcharge of bis to B. give C. 


rivy to the uſury, the bond is good, 
llis v. Warner, 279 

4. Sed gquere ; For a bill of exchange 
given upon an aſurious conſideration 
is void, even in the hands of an indorſes 
for valuable conſideration, without 
notice of the uſury, Lowe v. Waller, 


| 279. notis 
5- But to aveid a ſpecialty by reaſon of 
uſury, the contra# itlelf muſt be uſu- 
rious ; for if 3 de honeſt 
at the time it is e, but the ſecurity 
be made otherwiſe by miſtake, it is 
not void, Ballard v. Oddey, 307 


_ 


- — —_— —TS_ 


W. 


WAGER OF LAW, * 

In what caſe compurgators ſhall be re- 
quired, ca 
WAL ES. 

1. The writs of ſcire facias, capiar ad 
ſatisfaciendum, and feeri facias, run into 


—— 


OMe. WARPEN 


his bend foe the money; (3; aliutuich.” 


* 


* WARDEN or THE FLEET. 
How far his limits extend, 221 
"Commiſſioners of bankrupts warrant to 
+ commit for not diſclofiing, &c. muſt 
aver that the party was ſummoned 
and reſaſed to attend, Price and 
Vine Caſe, \ 307 

WARRANTY. 

3. If 4. being tenant for life, with re - 
mainder in tail to his ſon B. remainder 
td the right heirs of A. levy a fine with 
warranty 10 the uſe of C. in fee, the 
warranty is annexed to and runs with 
the land, #illiamfen v.-Hancock, 14 
2. In every two things are im- 
plied, a voucher and a rebatter, 14 
Ia warranty be made to a man and 
his heirs, aſſignee, though not 
named, ſhall rebar, but be cannot 
- * vouch, 4 15 
| Ann. c. 16. f. 2 1. all warranties 
| 1 tenant for life, the fame 
._ deſcending to any 
or reyerſion, is void 17. notis 
g. Aud all collateral warranties by any 
-  anceftor who has no eſtate of inherit- 
©... ance in the lands conveyed are void 
. againſt the heir, 17. zotis 


> WASTE. oF 
Waſtc is a mixed action, and ſavouring 
ol che realty, which is the moſt worthy, 
draws over the per, with it ; 


- tenant in common alone is good; 
for though they muſt join in the per- 
fonalty where damages are to be re- 
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